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INTRODUCTION 

This  research  report  objectively  describes  and 
analyzes  the  cost  of  the  military  justice  system  and  its 
impact  on  combat  readiness.  It  is  written  primarily 

I 

for  the  line  officer  and  offers  him  a simplified  method 
to  assess  military  justice  and  its  relationship  to  com- 
bat readiness. 


BACKGROUND 


The  military  justice  system  is  presently  caught  up 
in  a great  controversy.  The  participants  in  this  controversy 
— the  appellate  court  judges,  the  judge  advocates  general, 
and  the  military  legal  community  — have  been  exchanging 
charges  and  countercharges  of  impropriety.  While  this  con- 
troversy has  been  flowering,  the  military  justice  system  has 
appeared  to  have  grown  in  cumbersomeness  --  so  much  so  that 
an  accused  can  effectively  turn  any  court-martial  into  an 
exceedingly  expensive,  complicated,  and  slow-moving  process. 

A line  officer’s  complaint  that  the  system  is  too  costly  and 
unwieldy  has  been  met  by  jurists  with  the  conclusion  that  "a 
price  tag  cannot  be  placed  on  justice."  What  has  been  needed, 
in  the  author's  opinion,  is  a method  for  the  line  officer  to 
use  in  simplifying  the  numerous  variables  involved  in  the 
military  justice  system,  and  their  interaction  with  the 
needs  of  command. 


The  purpose  of  this  study  is  to  provide  the  line  of- 
ficer community  with  a simplified  method  to  analyze  the 
military  justice  system  and  the  system's  impact  on  combat 
readiness  so  that  they  might,  themselves,  bring  about  a 
more  streamlined  legal  system  for  the  armed  services  which 
would  be  less  disruptive  to  combat  readiness. 

SCOPE 

The  scope  of  the  research  conducted  for  this  report 
is  service-wide.  It  includes  an  analysis  of  the  entire 
military  justice  system  and  its  impact  on  the  combat  readi- 
ness for  all  branches  of  the  services.  Although  statistics 
were  meager,  attempts  were  made  to  locate  and  obtain  appli- 
cable data  from  each  of  the  services.  The  report's  conclusions 
and  recommendations  apply  to  all  line  officers  of  every 
rank  and  branch  of  service. 

CONCLUSIONS  AND  RECOMMENDATIONS 

This  report  concludes  that  the  military  justice  system 
is  in  urgent  need  of  substantial  repair.  If  another  Vietnam- 
type  war  should  occur  before  corrective  action  is  taken,  it 
is  most  probable  that  the  system  will  prove  to  be  unacceptably 
costly,  time-consuming,  and  disruptive  to  combat  readiness. 

/ 


iii 


This  report  recommends  that  the  line  officer  community 
take  over  the  lead  in  streamlining  the  military  justice 
system  by  using  the  analytical  approach  suggested  in  the 
report.  Other  definitive  recommendations  include:  the 
immediate  abolition  of  certain  extrinsic  rights  of  the 
military  accused;  the  establishment  of  record-keeping  pro- 
cedures needed  to  continually  measure  the  cost  of  the 
military  justice  system  and  the  extrinsic  rights  afforded 
accused  by  that  system;  the  intensification  of  effort  to 
prevent  the  elimination  of  administrative  discharges  to 
escape  prosecution;  and  the  establishment  of  a standing 
committee,  composed  only  of  line  officers,  to  monitor  the 
military  justice  system  and  its  impact  on  combat  readiness. 


For  years,  the  author  observed  the  military  justice 
system  grow  in  complexity  and  cumbersomeness.  He  listened 
to  the  complaints  of  commanding  officors  and  commanding 
generals  as  they  ever  increasingly  became  disenchanted  with 
the  system.  He  often  wondered  what  the  line  officer  com- 
munity could  do  about  the  situation  since  their  disenchant- 
ment was  tied  directly  to  their  inability  to  comprehend 
the  fluctuating  nuances  of  the  military  justice  system. 

During  1975,  the  author  worked  for  Major  General  John 
H.  Miller,  U.S.  Marine  Corps,  who  demonstrated  to  the  author 
that,  with  the  proper  statistics,  many  factors  can  be  quan- 
tified to  a much  higher  degree  than  is  usually  thought. 

’ During  1976,  the  author  worked  for  Lieutenant  General  K. 

McLennan,  U.S.  Marine  Corps,  who  challenged  him  to  articu- 
late suqqested  action  to  rectify  the  present  inadequacies 
of  the  military  justice  system. 

Although  the  opinions  and  conclusions  contained  in  this 
report  are  solely  the  author's,  the  study  would  not  have 
been  commenced  without  the  inspiration  he  received  from 
Generals  McLennan  and  Miller.  The  author  thanks  them  for 
their  inspired  leadership. 

The  author  wishes  also  to  thank  his  wife  Jean,  Her 
patience,  secretarial  assistance,  and  professional  criticism 
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were  of  immeasurable  value.  A research  project  always 
entails  many  "lost"  evenings  and  weekends.  These  evenings 
and  weekends  are  available  to  the  researcher  only  because 
his  wife  is  willing  to  make  the  sacrifice.  In  this  case, 
as  it  is  with  most  research  projects,  this  sacrifice  is 
in  no  way  small.  It  is  hoped  that  this  sacrifice  will  re- 
sult in  positive  actions  --  actions  which  will  see  the  line 
officers  assuming  their  rightful  role  in  running  the  mili- 
tary justice  system. 
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CHAPTER  I 


INTRODUCTION 

"You  lawyers  need  to  stop  telling  military 
leaders  what  they  can  not  do  and  start  telling 
them  what  they  can  do." 

Admiral  Harold  Edson  Shear,  USN* 

This  research  report  is  written  for  the  line  officer 

who  either  already  is  a flag  officer  or  aspires  someday  to  be 

one.  Although  written  by  a lawyer,  the  report  has  inten- 

2 

tionally  been  stripped  of  legalistic  rhetoric.  It  contains 

3 

an  indictment  not  just  of  the  military  justice  system,  but 

also  an  indictment  of  the  line  officers’  attitude  of  laissez 

4 

f aire  toward  that  system.  It  sets  forth  not  only  a chal- 
lenge to  the  line  offficer  to  get  involved,5  but  also  a 
warning  that  he  may  already  be  too  late.6 

Chapter  II  describes  the  upheaval  taking  place  within 
the  legal  community  of  the  armed  services.  Chapter  III  ex- 
plains the  need  for  line  officer  involvement.  Chapter  IV 
contains  a suggested  strategy  for  the  line  officer  to  follow 
in  analyzing  the  military  justice  system.  Chapter  V des- 
cribes the  interplay  among  administrative  discharges,  non- 
judicial punishments,  and  courts-martial.  Chapters  VI  through 
VIII  set  forth  various  rights  presently  afforded  the  service- 
man, many  of  which  could  be  modified  or  terminated  by  legis- 
lation. Chapter  IX  measures  the  overall  cost  of  the 
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CHAPTER  II 


TURMOIL  IN  THE  MILITARY  LEGAL  COMMUNITY 


It  will  be  a grave  error  if  by  negligence  we 
permit  military  law  to  become  emasculated  by 
allowing  (judges)  to  inject  into  it  the  prin- 
ciples derived  from  their  practice  in  the  civil 
courts,  which  belong  to  a totally  different 
system  of  jurisprudence. 

General  William  Tecumseh  Sherman 

1879 


....the  military  must  insist  upon  a respect  for 
duty  and  a discipline  without  counterpart  in 
civilian  life.  The  laws  and  traditions  governing 
that  discipline  have  a long  history;  but  they  are 
founded  on  unique  military  exigencies  as  power- 
ful now  as  in  the  past. 

Justice  Lewis  F.  Powell  Jr. 

U.S.  Supreme  Court 

1975 

From  a glance  at  the  diagram  of  the  history  of  military 
justice,  set  forth  in  Figure  1 ? one  might  conclude  that  mili- 
tary law  has  evolved  into  a streamlined  system.  But  such  is 
not  the  case.  Since  the  date  of  its  inception  in  1951,  our 
unified  system  of  military  justic^  has  steadily  grown  into 
such  an  enormously  complex  system  that  only  the  lawyers  have 
been  able  to  understand  and  control  it  to  any  degree  of  cer- 
tainty.^ Recent  events,  however,  indicate  that  even  the  law- 
yers' understanding  and  control  of  the  system  may  be  far  more 
tenuous  than  previously  thought. 


i 


3 


— ....... 


H* 


FIGURE  1 


SCHEMATIC  HISTORY  OF  AMERICAN  JUSTICE 


ARMY  AIR  FORCE 

law  >o  !>'>■  \n*k«<4  »«. 

H MlifKnl  M l lUIIIWIlUl  1 >W|IW* 
n.|M  Vl  ”»^B  Mtnlr*  oi  *a> 

H it*  i*#»t 

M«i  >1  I **A^B  Mlnlr*.*»  *a> 


Npi  •»>  I*iiaHM«>'I  i(*i«ii><i»i 
H %Mh  K»  of  M|i 

*ni«l  <hK  •••  • *•**' 


COAST  GUARD 


No*  ’A  I Kuli>  l»  llil 

I Kt  ^ul.«ti>>n  •!>.  N.t 
■ i>l  <h«  I tnl.il  I >4>>iih 


Mai*  A.*  U*nH  lh. 

Hln»iii>mi«lolii*i  N»>' 


\,M  .M  IMRI^B  KuNi  •>•!  Ihi 

H K ii.  i » intrinmi  id  nl  ih>  Ni> 


ARTICLES  OF  WAR 


ARTICLES  FOR  THE 
GOVERNMENT  OF  THE  NAVY 


IM>  * ^B  Nil*  A*  till  111. 

i.»*vniimi*i  .«l  iS  N i 
H iv'  mil 

IK’4^B  Mtnlnloi  it" 

■ lui'fimisiil  ih.  N . 


191  t *»%•  matoi  w\fch*n 

iiia*  IIW)A 

hint  i Hoi'i.im  .n*.'ipOMI.i'|> 

■ h«k  NawII  |*ih|H*mI« 


I S l \vim  ( i*mi\I  IA.'oB  Miinn  inmi'in'l  \imlr» 
ixIaMi'Kia!  lOI  lh»‘  ItOWItMWCM  i*l  lA*  N.i 


IKoiuon  A* 
I Mon  N»  i 


Mi  I «nt  i ivau-O  A* 
National  NetunlY  Ml 

Vtiu  W-*  of  \A.o  inaxti 
•ipi'lu.iAK-  u*  Nil  I oi*\ 


Ma*  ' 


ixm^^B  C ivim  iiiuml  "oho 
H itimK  Ail  on  Saw  \ 


( nil.mn  oU\Mr  ««t  Milrtaix 
lintht  riMClfil,  mill*  mg 
mtlitatx  imxIkx  wiinm  ol 
aMiAntrxKi*  I itcvtixr 
Via*  M IV'I 


UNIFORM  CODE  OF 
MILITARY  JUSTICE 


K.'ixm'H  o|v*i«H* 

non i ml i«  *■  I pnnohiiu  ni  piowtlm*  > 

Miliiaix  luxtKT  Vi 


SOURCE:  Home i E.  Moyer,  Jr.,  Justice  and  the  Military 

(Washington:  The  Public  Law  Education  Institute,  1972), 

p.  9.  Copyrighted  C?)  1972,  Public  Law  Education  Insti- 
tute. Reprinted  with  permission  of  the  Public  Law  Edu- 
cation Institute. 


4 


■ 


PT 


' 


Never,  in  its  27-year  history,  has  our  unified  system 
of  military  law  been  exposed  to  more  turmoil  and  uncer- 
tainty than  it  is  today.6  During  the  past  few  years,  as 
Appendix  I reflects,  the  Court  of  Military  Appeals  has 
rendered  numerous  decisions  which  have  far-reaching  impact 
on  the  commander's  time  and  physical  resources.  They  have 
also  created  gross  insubordination.7 

Appendix  II  is  an  excerpt  from  a periodical,  published 
by  the  Judge  Advocate  General  of  the  Navy,  wherein  he  in- 
forms his  subordinates,  in  effect,  that  the  Court  of  Mili- 

0 

tary  Appeals'  decisions  in  United  States  v.  Catlow  and 

9 

United  States  v.  Russo  were  contrary  to  the  Supreme  Court 
case  of  In  re  Grimley.^  In  paragraph  5 of  Appendix  II, 
the  Judge  Advocate  General  of  the  Navy  notes: 

. . . the  cases  cited  by  the  Court  of  Military 
Appeals.  . . do  not  support  the  proposition  for 
which  advanced. 

In  the  case  of  O' Callahan  v.  Parker , ^ * the  Supreme 

Court  held  that  courts-martial  possess  no  jurisdiction 

to  try  offenses  which  are  not  "service-connected."  In 

12 

the  case  of  Schlesinger  v.  Councilman,  the  Supremo  Court 
appeared  to  sanction  the  Court  of  Military  Appeals' 
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subsequent  decision  in  United  States  v.  Beeker that 

drugs  are  inherently  service-connected.  In  that  decision 

. 14 

Mr.  Justice  Powell  observed: 


It  is  not  surprising,  in  view  of  the  ( nature  and 
magnitude  of  the  military  drug  abuse)  problem, 
that  in  United  States  v.  Beeker  the  Court  of  Mili- 
tary Appeals  found  that  the  "use  of  marihuana  and 
narcotics  by  military  personnel  on  or  off-base  has 
special  military  significance”  in  light  of  the 
"disastrous  effects"  of  the  substances  "on  the 
health,  morale  and  fitness  for  duty  of  persons  in 
the  armed  forces.  " 


On  24  September  1976,  in  the  case  of  United  States 
1 5 

v.  McCarthy,  the  Court  of  Military  Appeals  overruled 
the  Beeker  case  and  held  that  off-post,  off-duty  drug  of- 
fenses by  servicemen  do  not  automatically  present  special 
danger  to  the  military  community.  The  Navy  Court  of  Mili- 
tary Review  at  first  appeared  to  follow  the  McCarthy  de- 
cision,^0 but  in  a series  of  cases  thereafter*7  managed  to 

find  "exceptions"  to  the  seemingly  clear  dictates  of  the 

1 8 

Court  of  Military  Appeals.  The  Air  Force  Court  of  Mili- 
tary Review,  in  a series  of  cases,  also  found  "exceptions" 

J . . 19 

to  the  dictates  of  the  McCarthy  decision. 

Finally,  in  the  case  of  United  States  v.  Ajef,~l*  the 
Court  of  Military  Appeals  reacted  to  these  lower  appellate 
court  decisions.  The  Court  of  Military  Appeals  not  only 
overruled  the  Air  Force  Court  of  Military  Review  decision 
in  that  case,  but  found  that  there  was  no  evidence  of  any 
service  connection  whatsoever.  In  admonishing  the  Court 


of  Military  Review,  the  Court  of  Military  Appeals  went 
on  to  say: 

. . . .we  have  been  beset  by  a barrage  of  theories 
utilized  to  find  service-connection,  but  which 
bear  no  relation  to  the  analysis  set  forth  in 
McCarthy 

In  a footnote  in  the  Alef  decision,  the  Court  of 

Military  Appeals  complained: 

We  must  further  note  that  the  Courts  of  Mili- 
tary Review  have  persisted  in  the  utilization 
of  such  theories  to  find  jurisdiction  even  in 
those  cases  where  proper  Rel ford -McCarthy  ana- 
lysis would  have  resulted  in  a finding  of  no 
court-martial  jurisdiction.^ 

On  11  Octobei  1977,  in  apparent  contradiction  to  a 

Supreme  Court  decision,  the  Court  of  Military  Appeals  ruled 

23 

in  United  States  v.  Booker  that  civil-type  offenses  could 

no  longer  be  tried  by  summary  court-martial.  On  30  March 

19  78  , as  Appendix  HI  reveals,  the  Navy  Court  of  Military 

Review  not  only  severely  criticized  the  Court  of  Military  Ap 

peals  for  the  "lack  in  logic  and  meaning"  of  the  Booker 

decision,  but  went  on  to  say: 

. ...it  is  quite  certain  that  few,  if  any , 
military  lawyers,  after  reading  Booker , have 
a truly  comprehensive  view  of  the  course  that 
military  justice,  both  in  spirit  and  in 
practice,  is  following.  4 

A cursory  reading  of  Appendix  IV  corroborates  the  as- 
sertion that  there  is  a widespread  lack  of  understanding  of 
military  criminal  law  today.  J in  fact,  it  indicates  that 


no  one  in  the  legal  community  may  know  what  the  military 


criminal  law  is  today,  including  the  Judges  of  the  Court 
of  Military  Appeals. 

If  those  running  the  military  justice  system  do  not 
understand  what  the  military  criminal  law  is  today,  who  does? 

The  answer  is,  the  accused  through  his  defense  counsel  does. 

They  recognize  legal  ambiguity  when  they  see  it  and,  as 
Appendix  V shows,  the  defense  thrives  upon  it.  The  memo- 
randum contained  in  Appendix  V was  written  in  the  office 
of  the  Appellate  Defense  Section,  Navy  Appellate  Review 
Activity,  Navy  JAG,  Washington,  D.C.  and  was  provided  all 
Navy  and  Marine  Corps  defense  counsel  during  the  fall  of 
1976.  A plain  reading  of  its  language  reveals  the  fact 
that  defense  counsel  are  swift  in  detecting  ambiguity.  In 
fact,  the  memorandum  contains  numerous  definitive  sug- 
gestions as  to  what  action  the  accused's  defense  counsel 
might  take  to  aggravate  any  existing  ambiguity. 

The  letters  set  forth  in  Appendix  VI,  VI 1,  and  VIII  also 
appear  to  support  the  assertion  that  the  accused  and  his 
defense  counsel  are  ever  vigilant  to  any  weaknesses  in  the 
military  justice  system  which  will  adhere  to  the  benefit 
of  the  accused.  Their  alertness  can,  as  Appendix  VI  re- 

: 3 

veals,  prevent  a court-martial  from  even  being  held  while 
the  unit  is  on  deployment  --  even  a six-months  deployment. 

Many  senior  lawyers  who  specialize  in  military  crimi- 
nal law  are  worried  that  the  present  state  of  the  law  is 
such  that  the  military  justice  system  would  no  longer 


8 


I 


I 


operate  effectively,  should  there  be  another  Vietnam- type 
war.  They  believe  that  the  accused's  rights  today  are  so 
complex  and '^ar -reaching  that  any  alert  defense  counsel  can 

turn  any  future  court-martial,  held  in  some  distant  country, 

: » 

into  an  exceedingly  expensive  proposition  for  the  military 

27 

conu^inder  in  terms  of  time  and  money. 

Luring  the  Vietnam  War,  there  were  hundreds  of  murder, 

9 Q 

r*£e,  and  serious  assault  cases. “ Had  the  accused  in  each 
of  those  cases  had  the  rights  he  has  today,  it  is  most 
doubtful  that  these  trials  could  have  been  successfully  com- 
pleted. Had  the  accused  been  able  to  raise  the  Catlow/ 

29 

Russo  motion,  for  example , he  could  have  insisted  that 
the  recruiters  and  all  witnesses  to  his  enlistment  be 

, , . 30 

transported  to  Vietnam  and  appear  personally  in  Court. 

If  one  of  those  witnesses  happened  to  be  a parent  who  was 
afraid  or  unable  to  travel  long  distances,  the  court  (in- 
cluding the  accused,  the  defense  and  trial  counsel,  and  the 
military  judge)  would  probably  have  had  to  travel  to  where 
the  parent  was  residing  in  the  United  States  and  obtain  his 

or  her  testimony The  Court  would  then  have  had  to  return 

32 

to  Vietnam  where  the  "jury"  and  the  other  witnesses  to  the 
trial  were  situated. 

In  response  to  the  argument  that  the  Catlow/Russo 
issue  would  not  be  an  issue  in  the  next  war  because  of  better 
recruiting,  one  needs  to  only  read  Appendix  VIII.  Moreover, 
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because  the  issue  deals  with  a jurisdictional  matter,  it  is 

difficult  to  see  how  the  Court  of  Military  Appeals  could 

relax  the  rules  regarding  the  right  to  make  a Cat  low/Russo 

motion  just  because  the  trial  takes  place  in  a war  zone . ' ■* 

Even  if  the  Court  of  Military  Appeals  might  subsequently 

decide  to  relax  one  of  its  prior  evidentiary  rulings,  few 

military  judges  would  dare  risk  the  validity  of  a murder  or 

rape  conviction  on  the  mere  possibility  the  Court  might  relax 

< 4 

one  of  its  rales.  Thus,  the  military  judge,  on  the  trial 
level,  ’/ill  usually  adhere  to  the  plain  reading  of  the 
higher  Court's  decision  and,  where  the  law  is  ambiguous,  he 
will  usually  rule  in  favor  of  the  accused.  He  does  this  be- 
cause he  knows  from  experience  that  a rehearing  of  a murder, 
rape  or  serious  assault  case  in  a war  zone,  involving  foreign 
and/or  transient  witnesses,  is  a most  tenuous  matter. 

Despite  the  already  existing  uncertainty  within  the 
military  criminal  law  community,  changes  to  the  law  and  the 
military  justice  system  are  continually  being  made  by  either 
the  Judge  Advocates  General  or  the  Judges  of  the  Court  of 

« 

Military  Appeals.  Appendices  IX  and  X reflect  a few 
such  changes  within  the  U.S.  Army.  Appendix  XI  is  a 
list  of  proposed  changes  submitted  by  chief  Judge  Fletcher 
of  the  Court  of  Military  Appeals.  Appendix  XI 1 shows,  the 
status  of  these  proposed  rhanqes  as  of  March  1978,  and  Appen- 
dix XIII  indicates  the  priority  assigned  to  some  of  these  pro- 
posed changes. 
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There  are  other  proposed  legislative  changes  in 
existence,  in  addition  to  those  mentioned  in  Appendices  ix 
through  XI  , During  1975,  the  Air  Force  drafted  a number 
of  proposed  legislative  changes.  The  primary  purpose  for 
initiating  this  proposed  legislation  was  to  simplify  and 
reduce  workloads  created  by  the  present  system.  This 
would  be  accomplished  primarily  by  eliminating  the  re- 
quirements for  automatic  appellate  reviews:  verbatim 
records;  pretrial  Staff  Judge  Advocate  advise  letters;  and 
posttrial  Staff  Judge  Advocate  review  letters  (regarding 
the  legality  of  findings  only) . The  proposed  legislation 
would  also  give  the  service  secretaries  final  authority  to 
determine  the  availability  of  counsel  and  permit  a video- 
tape for  a trial  record.  Despite  the  obvious  workload 
savings  these  proposals  would  engender,  they  have  not  pro- 
gressed beyond  the  Department  of  Defense  level.  The  primary 
reason  for  this  delay  is  the  fact  that,  as  one  judge  advo- 
cate qeneral  stated,  "it  is  most  difficult  to  get  the 

36 

various  branches  of  the  service  to  agree  on  anything." 

While  the  proposed  changes  are  discussed  in  the  vari- 
ous committees,  while  the  ambiguity  in  the  military  crimi- 
nal law  seemingly  increases,  and  while  the  judge  advocates 
qeneral  and  the  Court  of  Military  Appeals  vie  for  control 
over  the  military  justice  system,  what  is  the  commanding 
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officer  on  the  company  level  doing?  Appendix  XIV  appears 
to  answer  that  question  with  respect  to  at  least  one  such 
commander.  If  it  is  any  indication,  commanders  on  the 
lower  level  are  in  urgent  need  for  someone  to  intervene.  Who 
should  it  be?  --  more  lawyers?  --  a GAO  team?  --  a task  force? 
The  author  is  of  the  opinion  that  the  answer  is,  the  line  of- 
ficer community.  The  next  chapter  will  discuss  why  this  is 
so. 
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THE  NEED  FOR  LINE  OFFICER  INVOLVEMENT 

It  cannot  be  gainsaid  that  any  factor  that  substan- 
tially impinges  upon  combat  readiness  is  of  concern  to 
all  commanding  officers.  The  military  justice  system  is  one 
of  those  factors.  It  impinges  upon  combat  readiness  in  a 
number  of  ways.  The  two  most  obvious  are  the  man-hours  and 
physical  resources  that  the  system  consumes  --  man-hours 
and  physical  resources  that  could  be  utilized  for  combat 
training. 1 

The  rate  of  the  military  justice  system's  consumption 
of  resources  is  not  static.  As  the  previous  chapter  dis- 
cussed, the  rate  is  and  has  been  steadily  increasing  over 
the  years.  Because  of  its  drain  on  the  availability  of 
resources  for  combat  training,  this  continued  increase  is 
a serious  matter.  Will  it  ever  cease  increasing?  Our  bud- 
getary resources  are  dwindling.^  Commanding  officers  are 
being  charged  with  readjusting  to  an  austere  budget  by 

4 

"making  up  in  quality"  what  they  "lack  in  numbers."  Will 
the  military  justice  system  also  readjust  itself  to  a more 
austere  budget?  The  answers  to  these  questions  appear  to 
be  no  — especially  since  the  system  appears  to  be  func- 
tioning out  of  control.^ 
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It  is  the  author's  opinion  that  the  line  officers  are 
being  misled  --  not  intentionally  perhaps,  but  nevertheless, 
misled.6  They  are  being  misled  three  ways:  first,  they  do 
not  appear  to  realize  that  they  themselves  are  just  as  quali- 
fied as  any  other  group  to  bring  about  a diminishment  of 
the  resource  requirements  of  the  military  justice  system.7 
Second,  they  do  not  seem  to  realize  that  a "price  tag  can  be 

g 

put  on  justice,"  especially  military  justice.  Third,  they 
do  not  appear  to  realize  that  each  of  the  various  groups  al- 
ready working  independently  on  the  "problem"  considers  its 

group  to  be  the  only  one  qualified  to  recommend  changes  to 

, 9 

the  military  justice  system. 

The  next  chapter  will  explain  what  line  officers  can  do 
to  rectify  the  present  unsatisfactory  situation  and  will  offer 
them  a strategy  to  follow.  But,  before  they  turn  to  such 
matters,  line  officers  should  realize,  once  and  for  all, 
that  only  they  can  bring  about  the  changes  needed  to  make  the 
military  justice  system  more  compatible  with  combat  readiness. 
Not  only  do  all  other  groups  connected  with  the  military 
justice  system  show  very  little  desire  to  work  closely  with 
the  line  officer  community  to  minimize  the  military  justice 
system’s  impact  on  combat  readiness,  they  also  show  little 
desire  to  work  together  among  themselves. 

The  lawyers,  as  a group,  appear  to  be  of  the  opinion  that 
only  they  are  qualified  to  make  such  changes.  The  following 
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excerpt  from  the  introduction  to  the  1975  edition  of  the 
"Cases  and  Materials  on  the  Analysis  of  the  Military  Criminal 
Legal  System",  published  by  the  Judge  Advocate  General's 

Corps,  U.S.  Army,  is  illustrative  of  this  point. 

...  If  the  military  criminal  legal  system  as  it 
currently  exists  is  ideal,  so  be  it.  On  the  other 
hand,  if  change  is  needed,  then  that  change  should 
come  from  within  if  at  all  possible,  and,  if  change 
is  indeed  needed,  it  should  come  from  those  most 
familiar  with  the  present  system--the  officers  of 
the  Judge  Advocate  General's  Corps.  (Emphasis  added) . 

As  evidenced  by  Appendices  XVI  through  XVIII,  the  judge 
advocates  general,  especially  the  Judge  Advocate  General  of 
the  Navy,  have  been  active  in  articulating  their  displeasure 
with  the  present  inadequacies  of  the  military  justice  system. 
During  March  1978,  the  Judge  Advocate  General  of  the  Air 
Force  even  directed  that  a study  be  conducted  to  determine  the 
impact  of  the  military  justice  system  on  combat  readiness. 
However,  as  Appendix  XVIII  reveals,  the  results  of  this 
study  show  that  the  offices  of  the  judge  advocates  general 
do  not  possess  the  necessary  data  or  power  needed  to  articu- 
late the  nexus  between  the  military  justice  system  and  com- 
bat readiness. ^ 

As  Appendices  IV  and  XI  reveal,  the  Chief  Judge  of 
the  Court  of  Military  Appeals  believes  the  Court  is  capable 
of  formulating  recommended  changes  without  any  organized 
input  from  the  line  officer  community.  During  a recent  in- 
terview, the  Chief  Judge  of  that  Court  is  alleged  to  have 

complained  that  the  military  was  ignoring  the  recommenda- 

12 

tions  set  forth  in  Appendix  XI.  He  is  alleged  to  have  i 
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continued  further  with  a warning  that  the  Court  of  Military 

Appeals  would  not  wait  for  legislative  change  with  respect 

to  25  of  the  50  recommendations,  but  would  effect  the 

. . 1 3 

changes  by  means  of  judicial  opinions. 

Although  Appendix  XIX  demonstrates  that  the  service 
chiefs  are  aware  of  the  inadequacies  of  the  military  justice 
system,  it  also  indicates  that  the  chiefs  may  be  expecting 
the  lawyers  alone  to  rectify  the  present  unsatisfactory  situ- 
ation. The  author  could  find  no  concerted  effort  on  the 

1 4 

service  chief  level  that  would  indicate  otherwise. 

Within  the  office  of  the  Department  of  Defense  there 
appears  to  be  little  appreciation  for  the  value  of  organized 
input  from  the  line  officer  community.  Although  the  General 
Counsel  for  the  Department  of  Defense  has  shown  concern  for 
the  present  state  of  the  military  justice  system  by  recom- 
mending the  abolishment  of  the  Court  of  Military  Appeals,15 
the  author  could  find  no  senior  military  lawyer  who  believed 
such  action  would  ever  be  taken.  Furthermore,  the  author 
could  find  no  standing  committee  within  the  Department  of 
Defense  which  possessed  both  line  officer  membership  and  a 
precept  to  formulate  changes  to  the  military  justice  system. 
Although  there  is  a standing  working  committee  which  has  as 
its  purpose  the  formulation  of  recommended  changes  to  the 
Code,  this  committee  is  composed  entirely  of  judge  advocates 
and  representatives  from  the  Court  of  Military  Appeals.1^ 
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This  committee  was  formed  in  furtherance  of  the  provision 
of  the  Uniform  Code  of  Military  Justice  which  charges  the 
judge  advocate  general  and  the  Court  of  Military  Appeals  to 
formulate  changes  to  the  Code  on  a continuing  basis.  How- 
ever, such  a provision  does  not  preclude  either  line  officer 
input  or  line  officer  representation.17 

The  Secretary  of  Defense  commissioned,  six  years  ago, 
a Task  Force  on  the  Administration  of  Military  Justice  to, 
among  other  things,  recommend  "ways  to  strengthen  the  mili- 
tary justice  system  and  enhance  the  opportunity  for  equal 

1 8 

justice  for  every  American  serviceman  and  woman."  How- 
ever , this  task  force  did  not  make  any  recommendations  that 
would  help  the  commanding  officer  to  conserve  his  resources. 
Instead,  it  recommended  numerous  changes  that  would  consume 

a considerable  quantity  of  the  man-hours  and  physical  re- 

19 

sources  over  and  above  that  already  required.  Moreover, 
of  the  28  individuals  assigned  either  as  members  of  the  task 
force  or  their  staff  assistants,  only  one  was  a line  officer. 
The  majority  of  the  remaining  27  individuals  were  either 
military  lawyers  or  civilians.2® 

Teams  from  the  Government  Audit  Office  (GAO)  are  con- 
stantly conducting  independent  studies  regarding  our  mili- 
tary justice  system  as  if  only  they  were  qualified  to  recom- 
2 1 

mend  changes.  Notwithstanding  the  fact  that  the  survey 
questions  posed  and  the  interpretation  of  the  answers  given 
regarding  any  complex,  highly  technical  and  far-reaching 


♦ 


17 


based  on  the  results  of  these  team  surveys,  the  GAO  submits 

definitive  recommendations  which  have  a major  impact  on  both 

23 

the  military  justice  system  and  combat  readiness.  Appen- 
dix XX  sets  forth  an  overview  of  the  results  of  the  GAO's 
latest  survey.  As  is  obvious  from  its  report,  the  GAO  is 
recommending  that  the  numbers  of  special  and  general 

courts-martial  be  substantially  increased  by  eliminating 

24 

discharges  to  escape  prosecution. 

The  Congress  has  enacted  no  legislative  changes  to  the 

Code  since  1968.  In  1976,  the  President  announced  that  this 

country's  future  foreign  policy  would  include  an  emphasis 
25 

on  human  rights.  As  long  as  military  justice  is  described 
in  nonquanti f iable  terms,  it  is  unlikely  that  Congress 
would,  on  its  own,  take  action  contrary  to  this  country's 
emphasis  on  human  rights  by  diminishing  the  rights  of  mili- 
tary accused.  However,  if  it  could  be  shown  that  many  of 

2 6 

these  rights  are  extrinsic*"  to  the  Constitution  and  are  im- 
pacting adversely  on  our  country's  combat  readiness,  it  is 
most  likely  that  Congress  would  take  positive  action. 

Based  on  the  above,  the  line  officers  can  conclude 
that  little  is  presently  being  done  to  ensure  that  future 
changes  to  the  military  iustice  system  will  be  compatible 
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with  combat  readiness.  It  is  the  author's  opinion  that 

nothing  will  be  done  in  this  regard  until  the  line  officer 

27 

community  becomes  directly  involved  in  the  matter.  The 
next  chapter  will  describe  how  this  can  best  be  done. 


CHAPTER  IV 


FORMULATING  A STRATEGY  FOR  ANALYSIS 

In  order  for  the  line  officer's  input  to  any  discussion 
regarding  legal  reform  to  be  meaningful,  he  must  develop  a 
simplified  system  which  will  permit  him  to  come  to  grips 
with  the  numerous  variables  involved.  First,  he  must  realize 
that  there  has  been  a continual  movement  for  the  civilian- 
ization  of  military  law  during  the  past  50  years.1  Although 
this  movement  has  resulted  in  tremendous  changes  to  the 
military  justice  system,  it  appears  that  some  legal  scholars 
are  not  going  to  be  satisfied  until  it  is  totally  civilianized 
Each  year  we  find  more  legal  articles  criticizing  military 
law  and  clamoring  for  more  changes.  Second,  the  line 
officer  must  not  be  hasty  in  his  conclusions*  for  as  one 
scholar  wrote: ^ 

Very  little  analysis  has  been  made  as  to 
what  standards  of  justice  should  be  required  of 
a military  law  system  and  as  to  what  the  actual 
effects  on  the  military  would  be  of  adapting  to 
civilian  standards.  (Emphasis  added.) 

Third,  while  it  is  the  line  officer  who  can  best  artic- 
ulate what  the  actual  effects  will  be  of  any  change,6 
for  him  to  do  so,  he  must  not  allow  himself  to  be  confused 
by  irrelevant  legal  terms  and  concepts.6  Although  the  Manu- 
al for  Courts-Martial,  the  U.C.M.J.,  and  the  U.S.  Court  of 
Military  Appeals  may  presently  grant  a military  accused  a 
certain  substantive  or  procedural  right,7  the  basic  issue 
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relevant  to  any  question  of  reform  is  whether  that  particular 
right  is  protected  by  the  U.S.  Constitution  as  interpreted 
by  the  U.S.  Supreme  Court.8  If  it  is,  then  the  right  must 
be  protected.  If,  on  the  other  hand,  the  right  emanates 

q 

from  a lower  source,  it  can  be  legislated  away  or  modified. 

Of  course,  it  must  be  remembered  that  until  it  is  actually 
legislated  away,  the  right  still  exists  and  it  must  be 
honored  in  its  entirety. 

The  line  officer  must  not  be  confused  between  rights 
and  safeguards;  between  rights  and  procedures;  between  rights 
and  structure;  and  between  rights  and  control.  From  his 
point  of  view  and  to  maintain  clarity  in  his  thinking,  the 
line  officer  needs  to  view  all  aspects  of  the  military  justice 
system  in  terms  of  rights.^®  The  U.S.  Constitution  protects 
rights.  If  the  Constitution  is  interpreted  as  requiring 
a military  accused  be  isolated  from  the  commander's  influ- 
ence in  a certain  regard,  then  it  is  protecting  a right  --  a 
right  of  the  military  accused  not  to  have  that  part  of  his 
case  influenced  by  the  commanding  officer.  If  the  Constitu- 
tion is  not  so  interpreted,  then  the  military  accused  doesn't 
have  that  constitutional  right.11  Whether  it  is  termed  a 
procedural  safeguard,12  a reorganization  of  the  structure,18 
a judicialization  of  control,14  or  a civilianization  of  the 
military  justice  aystem,15  it  is  still  a right.  Regardless 
of  what  it  is  termed,  only  three  questions  are  relevant: 

What  is  the  right  involved?  Is  the  right  constitutionally 
protected?  And  if  the  right  is  not  constitutionally  protected, 
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is  the  right  deleterious  to  the  maintenance  of  combat  readi- 
ness? 

«■>.  By  adopting  this  strategy,  the  line  officer  can  insist 
on  a greater  degree  of  quantification^  of  those  factors  usually 
considered  nonquantif iable. ^ Rights  of  an  accused  may 

berf'broken  down  into  two  categories:  rights  intrinsic  to  the 

. . ..18 

Constitution  and  rights  extrinsic  to  the  Constitution. 

Last,  but  not  least,  the  line  officer  must  cope  with 
the  generally  overlooked  fact  that  there  are  many  rights  granted 
to  a military  accused,  which  the  U.S.  Court  of  Military  Ap- 
peals has  termed  to  be  constitutional  rights  , but  which 
have  never  been  held  by  the  U.S.  Supreme  Court  as  applying 
to  the  military  accused. ^ Since  there  is  presently  no 

appeal  from  a decision  of  the  U.S.  Court  of  Military  Appeals, 

20 

by  either  the  government  or  the  accused,  the  fact  the 
Supreme  Court  has  not  yet  declared  such  rights  to  be  appli- 
cable to  the  military  accused  can  be  confusing  to  the  non- 
lawyer. Inasmuch  as  legislation  could  be  enacted  to 

authorize  further  appeal  of  military  cases  to  the  Supreme 
2 1 

Court,  the  line  officer  would  be  wise  to  merely  categorize 
these  rights  as  also  being  extrinsic  to  the  Constitution. 

Such  a categorization  does  not  mean  such  rights  can  be  ig- 
nored. It  means  merely  that  for  purposes  of  discussion  on 
military  justice,  such  rights  should  be  looked  at  critically. 

If  these  particular  rights  are  too  costly,  perhaps  previously 
proposed  legislation  to  authorize  the  government  and  the 
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military  accused  the  right  to  further  appeal  should  be 
favorably  considered.  Once  the  Supreme  Court  has  ruled  on 

the  matter,  the  military  will  know  for  certain  whether  these 

2 2 

rights  are,  in  fact,  constitutionally  protected. 

In  summary,  the  line  officers'  strategy  should  be  a 
four-step  procedure:  (1)  isolate  each  proposed  or  existing 

right  in  question  from  the  legal  rhetoric;  (2)  determine 
whether  the  proposed  or  existing  right  is  constitutionally 
protected;  (3)  measure  the  dollar  and  man-hour  cost  of  that 
right  if  it  is  extrinsic  to  the  Constitution;  and  (4)  deter- 
mine whether  the  United  States  can  afford  the  cost  of  that 
extrinsic  right  in  terms  of  a decrease  in  combat  readiness, 
keeping  in  mind  that  while  a single  extrinsic  right  by 
itself  may  not  be  too  costly,  when  added  to  the  thousands 
that  already  exist,  the  cost  may  be  prohibitive. 

Which  rights  should  the  line  officers  examine?  Should 
they  include  the  administrative  discharge  system  as  a sub- 
system of  the  larger  military  justice  system?  The  next,  chap- 
ter will  discuss  why  the  author  believes  the  answer  is  yes. 


CHAPTER  V 

INTERPLAY  AMONG  COURTS-MARTIAL, 

NONJUDICIAL  PUNISHMENTS,  AND  ADMINISTRATIVE  DISCHARGES 

Since  all  services  keep  their  statistics  for  courts- 
martial  and  nonjudicial  punishments  separate  from  their  sta- 
tistics for  administrative  discharges, ^ it  is  apparent  that 
there  is  a widespread  lack  of  appreciation  for  the  inter- 
play involving  t he  utilization  of  these  three  different  types 
of  proceedings.  Few  appear  to  recognize  t he  fact  that  com- 
manding officers  frequently  resort  to  the  use  of  administra- 
tive discharges  as  a substitute  for  the  more  costly  and,  in 
their  minds  at  least,  more  inefficient  court-martial  proceed- 
ings.  As  the  cost  and  inefficiency  of  courts-martial  in- 
creases, the  commander's  reliance  on  courts-martial  proceed- 
ings decreases  and  his  use  of  administrative  discharges  in- 
creases. Conversely,  as  higher  echelons  discourage  the  use 
of  administrative  discharges,  by  establishing  quotas  and 
procedural  constraints,  the  utilization  of  administrative 
discharges  decreases,  while  the  use  of  courts-martial  in- 
creases. Non  judicial  punishment  proceedings  may  be  used 
as  a substitute  for  either  proceeding.  Figure  2 illustrates 
how  this  interplay  works. 

The  line  officer  on  the  lowei  level  well  understands 

the  above  described  interplay.  In  fact  his  understanding 

of  this  interplay  is  far  superior  to  that  of  most  other 

individuals,  military  or  civilian.  * 
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First,  he  knows  from 


his  own  observations  the  disruptive  effect  one  "trouble- 
maker" can  cause  a unit  on  the  lower  level.  Second,  he 
knows  from  such  guidance,  as  shown  in  Appendi*  XXII,  that  at 
the  top  of  his  commanding  general's  priority  list  are  combat 
readiness  and  unit  training.  Third,  as  the  report  in  Ap- 
pendix XXIII  demonstrates,  he  is  personally  aware  of  the 
numerous  factors  competing  for  the  unit  leader's  time  and 
resources.  Fourth,  he  knows  that  there  are  always  a number 
of  options  available  to  the  unit  leader  for  dealing  with 
any  particular  "troublemaker."  (He  may  even  receive  cor- 
respondence, such  as  that  found  in  Appendix  XXIV  encouraging 

4 

him  to  take  the  less  expensive  way  out).  Fifth,  he  knows 
that  the  pressures  of  the  moment  will  have  a great  influence 
on  what  option  the  unit  leader  will  select  in  dealinq  with 
any  particular  serviceman  who  is  causing  problems  for  his 
unit. 

As  the  diagram  in  Figure  2 illustrates,  when  confronted 
with  a serviceman  who  is  being  disruptive  to  his  command, 
the  unit  leader  has  a number  of  options.  If  the  serviceman 
in  question  appears  to  be  a recidivist,  unrehabi 1 itatable, 
or  difficult  to  prove  a case  against,  the  unit  leader  may 
not  choose  to  wait  until  the  serviceman  actually  commits  a 
provable  crime.  He  may,  instead,  take  immediate  steps  to 
process  the  serviceman  for  an  administrative  discharge. 

As  Table  I reveals,  there  are  numerous  bases  for  discharging 
a serviceman.  The  easiest  and  quickest  to  utilize  is  the 


VARIOUS  OPTIONS  FOR  HANDLING  DISCIPLII 
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Figure  2 
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IAN0LIN6  DISCIPLINARY  PROBLEMS 
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TABLE 


FISCAL  YEARS  1976  AND  1977 
ADMINISTRATIVE  DISCHARGE  STATISTICS  FOR  U.S, 


AIR  FORCE 


AFM  39-12 

FY  76 

FY  77 

Section  A.  (Unsuitability) 

2-4-a  - Inaptitude 

85 

32 

2-4-b  - Personality  Disorder 

1129 

1179 

2-4-c  - Apathy,  Defective  Attitude 
2-4-d  - (Res) 

2723 

2660 

2-4-e  - Alcohol  Abuse 

119 

141 

2-4-f  - Homosexual-Sexual 

155 

184 

2-4-g  - Financial  Irresponsibility 

241 

190 

2-4-h  - Unsanitary  Habits 

4 

7 

Unspecified 

24 

4908 

9 

4402 

Section  B.  (Gen  Misconduct) 

2-15-a  - Frequent  Involvement 

923 

584 

2-15-b  - Sexual  Perversion 

100 

71 

2-15-c  - Drug  Abuse 

292 

450 

2-15-d  - Shirking 

2-15-e  - Dishonorable  Failure  to 

30 

16 

Pay  Debts 

2-15-f  - Dishonorable  Failure  to 

14 

14 

Support  Dependents 

0 

1364' 

2 

1137 

Section  C.  (Civil  Court 

Conviction) 

360 

354 

Section  D.  (Fraud  Enlistment) 

82 

78 

Section  F.  (Discharge  in  lieu 

4 62 

307 

Court-Martial) 

7177 

6624 

AFM  39-10 

FY  76 

FY  77 

3-81  Marginal  Performers 

— 

9016 

3-85  Overweight 

— * 

832 

Others 

712 

10560 

6624 

17184 

SOURCE:  Table  provided  author  on  13  April,  1978  by  Criminal 
4 Law  Division,  AF  JAG,  Washington,  D.C. 
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expeditious- type  discharqe.  All  services  now  have  this  type 
of  discharge^  and  to  "qualify,"  the  serviceman  must  not  have 
less  than  six  months  and  not  more  than  three  years  of  active 
duty.  Table  II  shows  the  total  number  of  these  discharqes 
awarded  by  the  armed  services  during  the  past  two  years.6 
Tables  III  and  IV  show  that,  in  some  commands,  the  use  of  this 
type  of  discharge  is  on  the  increase*  while  the  rate  of  courts- 
martial  and  nonjudicial  punishments  is  on  the  decrease. 

In  order  to  keep  the  number  of  the  unit's  expeditious 
discharges  to  an  amount  acceptable  by  higher  echelons,  the 
leader  may  first  ascertain  whether  the  serviceman  can 
"qualify"  for  an  unsuitability  ob  misconduct- type  discharge.^ 
(The  use  of  unf itness-type  discharges  was  discontinued  in 
1976)  . 

Although  regulations  preclude  the  utilization  of  ex- 
peditious, unsuitability,  and  mi sconduct- type  discharges 
in  those  cases  where  the  accused  is  pending  disciplinary 

action,  the  commander  often  rationalizes  himself  out  of 
0 

this  constraint.  Even  when  a crime  has  been  committed, 
the  unit  leader  often  ignores  the  existence  of  the  crime, 
forgives  the  commission  of  the  crimes,  or  lets  the  serviceman 
off  with  a warning.  If  he  takes  this  approach,  he  can  still 
discharqe  the  serviceman  administratively  without  violating 

9 

the  so-called  "letter"  of  the  regulation. 

If  a crime  is  committed  and  punishment  is  deemed  to  be 

warranted,  he  may  of  fer  non  judicial  punishment  or  a summary 

, , 5 10 

court-martial . The  accused,  under  a recent  court  decision, 
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TABLE  II 


DISPOSITION  STATISTICS  FOR  FISCAL  YEARS 
1974,  1975,  1976  and  1977  BY  ARMED  SERVICE 


FY  1974 

FY 

1975 

ARMY 

NAVY 

MARINE  CORPS 

AF 

ARMY 

NAVY 

MARINE  CORPS 

AF 

ARMY 

783,748 

799,301 

555,753 

191,044 

691,595 

790,741 

545,274 

193,156 

602,285 

GCMs 

1,848 

187 

422 

268 

1,635 

171 

520 

227 

1,476 

SPCMs 

14,814 

5,389 

7,597 

2,573 

10,525 

5,701 

7,657 

1,136 

6,929 

SCMs 

5,325 

3,978 

4,963 

106 

4,118 

3,763 

4,943 

60 

2,059 

NJPs 

175,292 

112,766 

70,795 

37,556 

169,556 

107,417 

65,784 

23,368 

159,918 

GOS  Disch. 

17,672 

2,266 

2,728 

285 

14,055 

2,790 

3,437 

601 

16,055 

Expeditious 

Discharges 

2,565 

Unavail 

None 

Unavail 

12,243 

Unavail 

None 

Unavail 

20,8881 

Unsuitable 

11,415 

Unavail 

4,450 

Unavail 

10,445 

Unavail 

7,505 

Unavail 

Discharges 

Unfitness/ 

Misconduct 

9,858 

Un»«*ail 

3,716 

Unavail 

9,184 

Unavail 

3,819 

Unavail 

7,412 

TOTAL 

238,789 

Not 

Totaled 

94,671 

Not 

Totaled 

231,422 

Not 

Totaled 

92,629 

Not 

Totaled 

222,544 

Source:  Court-martial  and  nonjudicial  punishment  rates  compiled  from  statistics  obtained  from  official 
records  of  the  JAGs  of  the  respective  services  shown.  Admin  discharge  statistics  compiled  from  official 
records  of  the  respective  services  shown. 
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783,485 

527,783 

189,211 

586,433 

1,166 

205 

211 

166 

5,110 

4,477 

3,590 
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1,976 

4,584 

2,358 

25 

166,368 

88,860 

48,856 

21,015 

9,711 

2,250 

3,746 

307 

16,226* 

1,616 

2,027 

10,560 

5,082 

17,816 

4,946 

4,012 

4,584 

8.066 

1,756 

1,569 

210,653* 

127,874 

67,390 

38,461 
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e or  18,116  di 

scharaed  under 
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TABLE  HI 

JUDICIAL  FORUM  BY  TYPE 

2d  MARINE  DIVISION,  CAMP  LEJEUNE , N 


JAN  FEB  MAR 

Source:  Official  records  of  2d  Marine  Division,  Camp  Lejeune, 


2d  MARINE  DIVISION,  CAMP  LEJEUNE 


now  has  the  right  to  consult  with  counsel  before  he  elects 
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to  accept  the  summary  court-martial.  If  not  aboard  ship, 

he  also  has  the  same  right  as  to  nonjudicial  punishment. 

A recent  decision  of  the  U.S.  Court  of  Military  Appeals 

precludes  the  use  of  a summary  court-martial  except  for 

12 

purely  military  offenses. 

Should  the  accused  be  referred  to  trial  by  special  or 
general  court-martial  for  an  offense  punishable  by  a punitive 
discharge,  the  accused  can  initiate  a request  to  be  dis- 
charged under  less  than  honorable  conditions  in  order  to 
escape  trial  by  court-martial.  Should  the  convening  authority 
approve  the  request,  the  accused  will  be  so  discharged.^ 

One  might  argue  that  not  all  administrative  discharges 
should  be  grouped  in  with  military  justice  matters.  How- 
ever, such  an  argument  is  not  well  founded.  Although  it  is 
realized  that  some  administrative  discharges  are  not  con- 
nected with  discipline  at  all,  most,  including  those  for 
overweight,  are  connected  with  discipline  either  directly 
or  indirectly.  For  example,  it  is  a criminal  offense  for 
a serviceman  to  refuse  or  fail  through  gross  negligence  to 
lose  weight.  However,  the  physiological  and  psychological 
factors  involved  in  dieting  make  such  an  "offense"  exceed- 
ingly costly  to  prove.  Moreover,-  even  if  the  commander  was 
willing  to  undergo  the  expense  of  prosecuting  overweight 
incidents  as  criminal  cases,  a serviceman's  rights  under 
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R 


article  31  of  the  U.C.M.J.,  make  it  most  difficult  for  the 
government  to  get  the  medical  data  needed  for  a conviction 
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admitted  into  evidence  during  any  criminal  proceedings. 

Most  commanders,  therefore,  choose  the  administrative  dis- 
charge route  as  the  more  practical  approach.*1 

In  summary,  the  line  officer  should  insist  that  all 
analyses  of  military  justice  factors  include  a study  of  all 
his  options  — not  just  courts-martial  and  nonjudicial 
punishments.  This  would  include  a study  of  all  administra- 
tive discharges  other  than  those  specifically  reserved  for 
trainees  with  less  than  six  months  of  active  duty. 


1 


CHAPTER  VI 


MILITARY  ACCUSED'S  RIGHTS  BEFORE  NONJUDICIAL 
PUNISHMENT  AND  SUMMARY  COURT-MARTIAL  PROCEEDINGS 

Although  the  Supreme  Court  has  ruled,  in  effect,  that 
nonjudicial  punishment  and  summary  court-martial  proceedings 
are  not  criminal  proceedings  such  as  are  special  courts- 
martial,  the  accused  is  still  entitled  to  certain  due-process 
rights.1  The  military  accused,  however,  is  presently  afforded 

other  rights  many  of  which  are  not  constitutionally  protected,  as 
the  following  partial  lists  of  rights  for  an  accused  in  the 

2 

U.S.  Navy  reflect. 


( 


NONJUDICIAL  PUNISHMENT 


Accused's  Rights  Source 

Notice  MCM,  1969  (Rev.),  para. 

133b (2) 

Middendorf  v.  Henry, 

425  U.S.  25  (1976) 
Morrissey  v.  Brewer, 

408  U.S.  471  (1972) 
Gagnon  v.  Scarpelli, 

411  U.S.  778  (1973) 


* 

Constitutionally 

Protected? 


YES 


Disclosure  of  evi- 
dence against  the 
accused 


MCM,  1969  (Rev.),  para. 
1 33b ( 5) 

Middendorf  v.  Henry, 

425  U.S.  25  (1976) 
Morrissey  v.  Brewer, 

408  U.S.  471  (1972) 
Gaanon  v.  Scarpelli, 

411  U.S.  778  (1973) 


YES 


* This  phrase,  as  used  in  this  and  the  next  chapter,  means: 

Do  the  minimum  requirements  of  the  Constitution,  as  pre- 
sently interpreted  by  the  Supreme  Court,  require  this  right 
to  be  afforded  a serviceman? 
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Accused's  Rights 

Opportunity  to  be 
heard  in  person 


Right  to  present 
witnesses  or 
documentary 
evidence 


If  not  embarked 
aboard  ship,  the 
right  to  refuse 
non judicial 
punishment 

The  right  to  con- 
sult with  counsel 
prior  to  electing 
to  accept  or  refuse 
NJP 

The  conduct  accused 
of  must  be  a viola- 
tion of  the  UCMJ 

To  have  his  rights 
under  Article  31b, 
UCMJ  explained 

Full  opportunity  to 
present  matters  in 
extenuation  and 
mitigation 

To  be  accompanied 
to  the  heading  by 
a personal 
representative 

The  right  to  a 
hearing  open  to 
the  public  if  so 
requested 


Constitutionally 
Source  Protected? 


MCM,  1969  (Rev.),  para.  YES 

133b ( 1 ) ; 

Middendorf  v.  Henry, 

425  U.S.  25  (1976); 

Morrissey  v.  Brewer, 

408  U.S.  471  (1972) ; 

Gagnon  v.  Scarpelli, 

411  U.S.  778  (1973) 

MCM,  1969  (Rev.),  para.  YES 

133b  ; 

Middendorf  v.  Henry, 

425  U.S.  25  (1976); 

Morrissey  v.  Brewer, 

408  U.S.  471  (1972); 

Gagnon  v.  Scarpelli, 

411  U.S.  778  (1973) 

U.C.M.J.  art.  15a  NO 


United  States  v.  Booker,  NO 

3 M.J.  443  (C.M.A.  1977) 


MCM,  1969  (Rev.),  para.  NO 

133a 

MCM,  1969  (Rev.),  para.  NO 

133b ( 3) 

MCM,  1969  (Rev.),  para.  NO 

1 3 3b ( 6 ) 

JAGMAN,  sec.  01  Old  NO 

JAGMAN,  sec.  0101d(2)  NO 
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Constitut tonally 

Accused ' 8 Rights  Source  Protected? 

If  punishment  is  MCM,  1969  (Rev.),  para.  NO 

imposed,  the  right  133b 

to  be  informed  of 
his  right  to  appeal 

The  right  to  appeal  MCM,  1969  (Rev.),  para.  NO 

to  superior  authority  135 
of  the  officer  who 
imposed  punishment 

The  right  to  peti-  10  U.S.C.  1552  (1946)  NO 

t ion  the  Board  of 

Correction  of  Naval 

Records  to  correct 

any  error  or  injustice 

in  the  non judicial 

pun i shment 

The  right  to  have  JAGMAN,  sec.  Q101e(2)  NO 

punishment  involv- 
ing restriction  on 
freedom  of  movement 
held  in  abeyance 
pending  results  of 
appeal  to  superior 
authority 

The  right  to  have  a U.C.M.J.  art.  15(e)  NO 

military  lawyer  ex- 
amine appeal  and 
advise  superior 
authority  as  to 
legality  of  punish- 
ment and  validity 
of  appeal 


SUMMARY  COURTS  - MART  I Al, 

Notice  U.C.M.J.  art.  30b;  YES 

Middendorf  v.  Henry, 

425  U.S.  25  (1976); 

Morrissey  v.  Brewer, 

408  U.S.  471  (1972); 

Gagnon  v . Sea r pe 1 1 i , 

411  U.S.  778  (1973) 


i 


Constitutional ly 
Protected? 


Accused's  Rights 

Opportunity  to  be 
heard  in  person 


Right  to  present 
witnesses  and 
documentary 
evidence 


Right  to  confront 
and  cross  examine 
adverse  witnesses 


A neutral  and 
detached  hearing 
body 


Written  notice  of 
the  evidence  and 
evidence  relied 
upon 


Source 


MCM,  1969  (Rev.), 
para.  79; 

Middendorf  v.  Henry, 
425  U.S.  25  (1976) ; 

Morrissey  v.  Brewer, 
408  U.S.  471  (1972) ; 

Gagnon  v.  Scarpelli, 
411  U.S.  778  (1973) 

MCM,  1969  (Rev.), 
para . 79d ( 3 ) ; 

Middendorf  v.  Henry, 
425  U.S.  25  (1976); 

Morrissey  v.  Brewer, 
408  U.S.  471  (1972); 

Gagnon  v.  Scarpelli, 
411  U.S.  778  (1973) 


MCM,  1969  (Rev.), 
para . 7 9d ( t ) ; 

Middendorf  v.  Henry, 

425  U.S.  25  (1976); 

Morrissey  v.  Brewer, 
408,  U.S.  471  (1972); 

Gagnon  v.  Scarpelli, 

411  U.S.  778  (1973) 

MCM,  1969  (Rev.), 
para. 79a  ; 

Middendorf  v.  Henry, 

425  U.S.  25  (1976) ; 

Morrissey  v.  Brewer, 

408  U.S.  471  (1972) ; 

Gagnon  v.  Scarpelli, 

411  U.S.  778  (1973) 

MCM,  1969  (Rev.), 
para.  79d  ; 

Middendorf  v.  Henry, 

425  U.S.  25  (1976); 

Morrissey  v.  Brewer, 

408  U.S.  471  (1972); 

Gagnon  v.  Scarpelli, 

411  U.S.  778  (1973); 

JAGMAN  , sec  01 20d , re- 
quires in  all  not 
guilty  cases  that  the 


YES 


YES 


YES 


YES 


YES 
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Accused's  Rights 


To  be  tried  on 
sworn  charges 

Right  to  refuse  to 
be  tried  by 
summary  court 

The  right  to  con- 
sult with  counsel 
prior  to  electing 
to  accept  or  re- 
fuse a summary 
court 

The  right  to  bo 
represented  by  a 
civilian  attorney 
if  provided  by 
the  accused 


The  aid  of  the 
summary  court  offi- 
cer in  cross  ex- 
amination of 
witnesses 

The  right  to  have 
his  guilt  deter- 
mined beyond  a 
reasonable  doubt 

The  right  to  have 
civilian  witnesses 
subpoenaed  or  mili- 
tary witnesses  pro- 
vided at  government 
expense 


Constitutionally 
Source  Protected? 


evidence  be  summarized, 
a copy  of  this  record 
goes  in  the  accused's 
Service  Record  Book,  but 
there  is  no  requirement 
to  personally  serve  a 
copy  on  the  accused. 

U.C.M.J.  art.  30  NO 


U.C.M.J.  art.  20  NO 


United  States  v.  Booker,  NO 

3 M.J.  443  (C.M.A.  1977) 


United  States  v.  Alderman, 

22  C.M.A.  296,  46  C.M.R. 

298  (1973) 

United  States  v.  Booker, 

3 M.J.  443  (C.M.A.  1977) 
did  not  mention  Alderman 
but  generally  overruled 
the  decision.  However, 
to  exclude  counsel  might 
be  ruled  a violation 
of  due  process. 

MCM,  1969  (Rev.),  para.  NO 

79d( 3 ) 


MCM,  1969  (Rev.),  para.  NO 

74a ( 3) 


U.C.M.J.  art.  46;  NO 

MCM,  1969  (Rev.)  para. 

79b 


i 


* 
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Constitutional ly 

Accused's  Rights  Source  Protect  ed  ? 

The  assistance  of  MCM,  1969  (Rev.),  para. 

the  summary  court  79d(l)  NO 

in  obtaining 

evidence 

The  same  rules  of  MCM,  1969  (Rev.),  para, 
evidence  applicable  137.  There  is  a good  NO 

to  general  and  possibility  that  Fourth 

special  courts-  Amendment  rights  against 

martial  apply  at  a unreasonable  searches  and 
summary  court  Fifth  amendment  rights 

against  self  incrimina- 
tion would  be  required 
by  due  process. 

The  right  to  MCM,  1969  (Rev.),  para, 

present  matters  79d(4)  NO 

in  extenuation  and 
mi  t igat ion 

The  right  to  make  MCM,  1969  (Rev.),  para, 
an  unsworn  state-  79d(4)  NO 

ment  in  extenuation 
and  mitigation 

Should  the  accused  MCM,  1969  (Rev.),  para. 

be  convicted,  he  R4a  NO 

has  the  right  of 

automatic  review  by 

the  convening 

authority 

Should  the  conven-  U.C.M.J.  art. 65(c);  NO 

ing  authority  approve  MCM,  1969  (Rev.), 
any  portion  of  the  para. 94a (2) 

findings  and  sentence, 
the  accused  has  the 
right  to  automatic 
review  by  the  officer 
exercising  supervisory 
power.  Prior  to  his 
action,  the  super- 
visory authority  must 
submit  the  record  to  a 
judge  advocate  for 
review 


39 
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Constitutionally 

Accused's  Rights  Source  Protected? 

The  right  to  peti-  10  U.S.C.  1552  (1946)  NO 

tion  the  Board  of 

Correction  of  Naval 

Records  to  correct 

any  error  or  injustice 

in  the  summary  court 

martial 

The  right  to  be  United  States  v.  Booker,  NO 

tried  by  summary  3 M.J.  443  (C.M.A.  1977) 

court-martial  only 

for  military-type 

offenses  if  accused 

elects  to  be  tried 

at  all 
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CHAPTER 


VII 


RIGHTS  OF  MILITARY  ACCUSED  BEFORE  SPECIAL  AND 
GENERAL  COURTS-MARTIAL 


Since  special  and  general  courts-martial  are  criminal 

proceedings,  the  military  accused  before  such  a proceeding 

is  entitled  to  greater  rights  than  he  is  before  noncriminal 

proceedings.  Most  of  the  rights  have  been  legislatively 

determined  and  set  forth  in  the  Uniform  Code  of  Military 

Justice.1  However,  as  Chapter  IV  discussed,  many  rights 

2 

emanate  from  sources  separate  and  apart  from  the  Code.  Some 
are  constitutionally  protected.  Others  are  not.  The  follow- 


ing partial  list  of  rights  of  an  accused  in  the  U.S.  Navy 


shows  the  source  of  these  rights  and  whether  they  are  con- 


stitutionally protected."* 

CONSTITUTIONALLY 

ACCUSED'S  RIGHT  SOURCE  PROTECTED? 


(Generally) 

The  burden  of  showing  Courtney  v.  Williams,  NO 

that  military  condi-  1 M.J.  267  (C.M.A.  1976) 

tions  require  a differ- 
ent rule  than  that  pre- 
vailing in  the  civilian 
community  is  upon  the 
party  arguing  for  a 
different  rule. 


(Investigative  Stage) 

If  a suspect  and  in  Fifth  Amendment; 

custody,  he  must  be  in-  Miranda  v.  Arizona  YES 

formed  of  rights  against  384  U.S.  436(1966); 
self-incrimination  and  U.S.  v.  Tempia 
rights  to  counsel.  16  C.M.A.  629,  37  C.M.R. 

249  (1967) 
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ACCUSED'S  RIGHT 


SOURCE 


CONSTITUTIONALLY 

PROTECTED? 


(Investigative  Stage) 

If  a suspect,  he  must  be  in- 
formed of  Article  31  U.C.M.J. 
rights  prior  to  any  inter- 
rogation. 

Right  to  consult  with  a 
military  lawyer  at  no  ex- 
pense to  the  individual 
prior  to  electing  to  make 
a statement. 


The  right  to  have  a military 
lawyer  present  with  him  at 
any  interrogation.  This 
lawyer  is  provided  at  no 
expense  to  the  individual. 


Right  to  have  a military 
lawyer  present  at  a lineup 
in  which  the  accused  takes 
part  at  government  expense 
if  line  up  occurs  after 
critical  stage  of  preceedings 
such  as,  after  formal  charges 
have  been  served  on  the 
accused. 


Right  to  have  a military  law- 
yer present  at  any  line  up  in 
which  the  accused  takes  part 
at  government  expense  regard- 
less of  the  stage  of  the  pro- 
ceedings. 

The  interrogation  of  n sus- 
pect who  already  has  a lawyer 
is  automatically  illegal  des- 
pite the  Supreme  Court's  disa 
vowal  of  such  an  automatic 
rule. 


U.C.M.J.  art.  31. 


Fifth  Amendment; 

Miranda  v.  Arizona 
384  U.S.  436(1966) 

U.S.  v.  Tempia, 

16  C.M.A.  629, 

37  C.M.R.  249(1967) 

Fifth  Amendment; 

Miranda  v.  Arizona 
384  U.S.  436  (1966) 

U.S.  v.  Tempia, 

16  C.M.A.  629, 

37  C.M.R.  249(1967) 

Fifth  Amendment; 

Sixth  Amendment 

U.S.  v.  Wade, 

388  U.S.  218(1967); 

Gilbert  v.  California, 
388  U.S.  263(1967); 

Stovall  v.  Denno, 

388  U.S.  293  (1967) 

MCM,  1969  (Rev.)  para. 
153a 


U.S.  V.  McOmber, 

1 M.J.  380 (C.M.A.  1976) 
U.C.M.J.,  art.  31 


NO 


YES  (If 
unable  to 
afford) 


YES  (If 
unable  to 
afford) 


YES  (If 
unable  to 
af  ford) 


NO 


No 


ACCUSED'S  RIGHT 


SOURCE 


CONSTITUTIONALLY 

PROTECTED? 


(Investigative  Stage) 

Despite  a 1972  Supreme  Court  U.S.  v.  Hall, 

Case  which  permitted  such,  1 M.J.  162 (C.M. A. 1975 ) 

the  harmless  error  rule  will 
not  be  applied  to  a viola- 
tion of  a military  accused's 
rights  against  self-incrimin- 
ation and  a violation  of 
Article  31,  U.C.M.J.  is 
automatically  prejudicial 
error. 


Protected  against  unreason- 
able searches  (generally) . 

Evidence  resulting  from  a 
search  of  a serviceman  over- 
seas in  a foreign  country  is 
inadmissible  at  a court- 
martial  if  it  doesn't  comply 
with  the  Fourth  Amendment; 
or  it  doesn't  comply  with  lo- 
cal foreign  law;  or  it  shocks 
the  conscience. 


Fourth  Amendment; 

MCM,  1969,  (Rev. ), para. 152 

U.S.  v.  Jordan, 

1 M.J.  334 (C.M. A.  1976) 


Right  to  have  contraband  U.S.  v.  Chase 

seized  as  a result  of  a gate  1 M.J. 275  (C.M. A. 1976) 

search  not  be  admitted  in 

evidence  against  him  if 

search  was  a "random"  gate 

search  of  all  vans  exiting 

the  base  which  authorities 

believed  might  contain  stolen 

motorcycles . 

Right  to  have  contraband  U.S.  v.  Roberts 

seized  as  a result  of  a 2 M.J.  31  (C.M. A.  1976) 

"shakedown  inspection"  not 
be  admitted  in  evidence  against 
him  if  it  resulted  from  walking 
marijuana  detection  dogs  through 
living  areas  in  a barracks  look- 
ing for  possible  marijuana  (walk 
through  was  not  based  on  actual 
probable  cause). 


NO 


YES 


NO 


NO 


« saKKs;».'— a 


ACCUSED'S  RIGHT 

(Investigative  Stage) 

An  accused  cannot  be  forced 
to  speak  for  voice  identifi- 
cation purposes,  although  the 
Supreme  Court  has  ruled  that 
such  is  permissible  under 
the  Fifth  Amendment. 

An  accused  cannot  be  forced 
to  furnish  a handwriting 
examplar,  although  the  Su- 
preme Court  has  ruled  that 
such  is  permissible  under 
the  Fifth  Amendment. 

An  accused  cannot  be  forced 
to  submit  to  a blood  alcohol 
test,  although  the  Supreme 
Court  has  ruled  that  such  is 
permissible  under  the  Fifth 
Amendment . 

An  accused  cannot  be  forced 
to  give  a urine  sample  for 
criminal  prosecution  pur- 
poses, although  the  Supreme 
Court  has  ruled  that  such 
is  permissible  under  the 
Fifth  Amendment. 

A superior  must  warn  an  ac- 
cused of  his  rights  against 
self-incrimination  if  the 
superior  is  acting  in  an 
official  capacity  if  the 
accused  thinks  the  questioner 
is  a civilian  pawnbroker. 


SOURCE 


CONSTITUTIONALLY 

PROTECTED? 


U.S.  v.  Mewborn, 

17  C.M.A.  431, 

38  C.M.R.  229  (1968) ; 
U.C.M.J.  art.  31(b) 


U.S.  v.  White, 

17  C.M.A.  211, 

38  C.M.R.  9(1967); 
U.C.M.J.  art.  31(b) 


U.S.  v.  MusGuire, 

9 C.M.A.  67, 

25  C.M.R.  329 (1958); 
U.C.M.J.  art.  31(b) 


U.S.  v.  McClung, 

11  C.M.A.  754, 

29  C.M.R.  570(1960); 
U.C.M.J.  art.  31(b) 


U.S.  v.  Souder, 

11  C.M.A.  59, 

28  C.M.R.  283(1959) 


Even  if  a superior  is  acting  U.S.  v.  Dohle, 


in  a personal  capacity  when 
he  questions  an  accused, 
the  accused  must  be  warned 
of  his  rights  against  self- 
incrimination under  Article 
31,  U.C.M.J.  if  he  is  aware 
of  the  superior's  position 
of  authority. 


1 M.J.  223 (C.M.A.  1975) 
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ACCUSED'S  RIGHT 


SOURCE 


CONSTITUTIONALLY 

PROTECTED? 


t 

I 


(Jurisdiction ) 

The  military  has  no  court-  U-S.  v.  Russo,  NO 

martial  jurisdiction  to  try  1 M.J.  134(C.M.A.  1975) 

a serviceman  who  fraudulently 
enlisted  with  the  assistance 
of  a recruiter. 

The  service  connection  test  U.S.  v.  McCarthy,  NO 

espoused  by  the  U.S.  Supreme  2 M. J. 26 (C . M. A.  1976); 

Court  in  O' Callahan  v. 

Parker  and  Relford  v.  Com-  U.S.  v.  Alef, 

mandant  will  be  strictly  3 M. J. 414 (C.M. A. 1977) ; 

construed.  Thus,  off- 

base  use  of  drugs  by  a ser-  U.S.  v.  Hedlund, 

viceman  is  not  automatic-  2 M.J. 11 (C.M. A. 1977) 

ally  triable  by  military 

tribunals  nor  are  cases 

where  all  of  the  parties 

are  servicemen. 

Decisions  of  the  various  U.S.  v.  Alef  NO 

Courts  of  Military  Review  3 M. J . 414 (C.M. A. 1977) 

holding,  in  effect,  drugs 

automatically  impact  adversely 

on  the  ability  of  the  user  to 

perform  his  military  duties 

are  not  to  be  followed. 

(Pretrial  Confinement) 

The  accused  may  challenge  U.C.M.J.  art. 138;  NO 

the  decision  to  confine  him  28U.S.C.1651  (a) (1948); 
by  filing  a petition  under 

Article  138  (or  by  writ  of  Catlow  v.  Cooksey, 
habeas  corpus  to  the  Court  21  C.M. A. 106, 

of  Military  Appeals (COMA) . 44  C.M. R. 160 (1971 ) ; 

Porter  v.  ROchardson, 

50  C.M. R. 910 (C.M. A. 1975) 

Accused's  pretrial  confine-  Courtney  v.  Williams,  NO 

ment  must  be  reviewed  by  a 1 M. J. 267 (C. M. A. 1976) 

neutral  and  detached  magis- 
trate who  cannot  be  the 
convening  authority. 

If  an  accused  is  being  held  U.C.M.J.  art.  33  NO 

for  a GCM , the  charges  and 

investigation  or  the  reason  for 

the  delay  must  be  forwarded 

within  8 days. 


45 


ACCUSED'S  RIGHT 


SOURCE 


CONSTITUTIONALLY 

PROTECTED? 


(Pretrial  Confinement) 


Can  only  be  placed  into  pre 
trial  confinement  to  ensure 
his  presence  at  trial  or  to 
prevent  future  foreseeable 
serious  criminal  misconduct 


Must  be  taken  within  a 
reasonable  time  before  a 
neutral  magistrate,  who  is 
not  the  confined's  comman- 
ding officer. 

Must  inform  accused  within 
48  hours  of  his  right  to 
confer  with  counsel. 

Placing  the  accused  in  pre- 
trial confinement  must  be  a 
stepped  process  with  efforts 
at  lesser  forms  of  restraint 
tried  first. 


- U.C.M.J.  art. 13; 


Fletcher  v.  Commanding  Officer 

2 M. J.234 (C.M.A.  1976); 

U.S.  v.  Heard, 

3 M. J.  14 (C.M.A.  1977) 

SECNAV  NOTE  5810  of  15  Oct  76;  NO 


JAGMAN,  0151 


U.S.  v.  Heard, 

3 M.J.14  (C.M.A. 1977) 


(Discovery) 


Has  equal  access  with  TC  to 
obtain  witnesses  and  evi- 
dence. 


U.C.M.J.  art.  46 


Defense  Counsel  without 
resort  to  process  can 
examine  all  evidence  in  the 
hands  of  military  authorities. 

The  right  to  be  present  with 
counsel  at  the  taking  of  any 
deposition. 

The  right  to  be  transported 
to  the  place  where  the  depo- 
sition is  taken  at  govern- 
ment's expense. 


MCM,  1969 (Rev.),  para. 115 


MCM,  1969  (Rev.),  para.H7b(2)  NO 


MCM,  1969 (Rev.),  para. 117b (2)  NO 


I 


ACCUSED’S  RIGHT 
(Article  32  Hearings ) 


SOURCE 


CONSTITUTIONALLY 

PROTECTED? 


The  government  must  exert  all  U.S.  v.  Ledbetter, 


reasonable  effort  to  secure  2 M.J.37  (C.M.A.  1976) 

the  voluntary  attendance  of  U.C.M.J.  art.  32 

non-military  witnesses  for 

the  defense  at  an  Article  32 

(b)  hearing  regardless  of 

the  distance  of  the  witness 

and  the  costs  involved. 

( Pretrial  Advice  Letter-GCM  Cases  Only) 

Staff  Judge  Advocate  advice  U.C.M.J.  art.  34; 
to  CA  must  be  thorough  MCM,  1969 (Rev. ) , para,  34e 

and  the  CA  must  refer  a GCM 
case  to  his  SJA  for  his  ad- 
vice prior  to  referral  to 
trial 

(Article  32  Hearing-GCM  Cases  Only) 


Must  be  advised  of  the 
charge  being  investigated. 

Entitled  to  appointed  mili- 
tary counsel  at  government 
expense  whether  or  not  ac- 
cused is  indigent. 

May  be  represented  at  the 
investigation  by  a civilian 
lawyer  if  provided  by  him. 


May  request  a military  lawyer  U.C.M.J.  art.  32 
of  his  own  selection  if  reason- 
ably available.  If  available, 
such  lawyer  is  provided  at 
government  expense. 


U.C.M.J.  art.  32 


U.C.M.J.  art.  32 


U.C.M.J.  art.  32 


At  the  investigation,  the 
accused  has  an  opportunity 
to  fully  cross  examine  all 
witnesses  who  are  available. 

May  present  any  matter  on 
his  own  behalf  either  in 
defense  or  mitigation. 


U.C.M.J.  art.  32 


U.C.M.J.  art.  32 


I 


ACCUSED'S  RIGHT 


SOURCE 


CONSTITUTIONALLY 

PROTECTED? 


(Article  32  Hearmg-GCM  Cases  Only) 


All  witnesses  are  provided  U.C.M.J.  art.  32 
at  government  expense. 

May  make  a statement  in  any  U.C.M.J.  art.  32 
form. 


For  all  practical  purposes, 
the  government  must  produce 
a military  witness  for  de- 
fense at  an  Article  32(b) 
hearing,  regardless  of  the 
cost  and  mere  inconvenience 
to  the  commands  involved  and 
the  distant  location  of  the 
witness. 


U.S.  v.  Ledbetter, 

2 M. J. 37 (C.M.A.  1976 ) 
U.C.M.J.  art.  32 


If  the  charges  are  forward- 
ed, the  accused  is  entitled 
to  a copy  of  the  investiga- 
tion. 


U.C.M.J.  art.  32 


(Speedy  Trial) 

Right  to  a speedy  trial. 

There  is  a presumption  of 
the  lack  of  a speedy  trial 
after  90  days  of  pretrial 
confinement . 


The  failure  of  a critical 
witness  to  get  a passport 
to  travel  from  the  United 
States  to  the  situs  of  a 
trial  in  Germany  will  not, 
automatically,  toll  the 
90-day  Burton  rule. 

The  requested  delay  of  a 
co-accused  at  a joint 
Article  32(b)  hearing  will 
not,  automatically,  toll  the 
90-day  Burton  rule. 


Sixth  Amendment 

U.S.  v.  Burton, 

21  C.M.A.  112, 

44  C.M.R.166 (1971); 

U.S.  v.  Driver, 

23  C.M.A.  243, 

49  C.M.R.  376 (1974) 

U.S.  v.  Dinkins 

1 M.J.  185  (C.M.A. 1975) 


U.S.  v.  Johnson, 

1 M.J.  294 (C.M.A. 1976) 


- i -•  • *■  «■  r -’-0 


■ . . _r 


CONSTITUTIONALLY 

ACCUSED'S  RIGHT  SOURCE  PROTECTED? 


(Speedy  Trial) 


Neither  the  seriousness  U.S.  v.  Beach, 

of  a murder  case  nor  the  1 M.J.  118(C.M.A.  1975) 

foreign  situs  of  its  disposi- 
tion will  justify,  per  se, 
a greater  length  of  speedy 
trial  than  the  90  days  es- 
poused in  the  Burton  rule. 


A 1000-page  trial,  a 191  U.S.  v.  Larsen 

page  SJA  review  is  not  1 M.J.  300(C.M.A.  1975) 

automatically  evidence  of  a 

complex  case  for  either  speedy 

trial  or  review  purposes. 


The  unavailability  of  a 
military  judge  will  not, 
per  se,  toll  the  90-day 
Burton  rule. 

(Charging  the  Accused) 

Charges  and  specifications 
must  be  signed  by  a person 
under  oath. 

The  facts  upon  which  the 
Government  relies  to  support 
jurisdiction  must  be  alleged 
in  the  sworn  charges  and 
proved  at  trial. 

It  is  not  illegal  for  an  NCO 
to  loan  money  to  a recruit 
for  profit  despite  a Navy 
regulation  to  the  contrary. 


U.S.  v.  McClain 

1 M.J. 60  (C.M.A.  1975) 


U.C.M.J.  art- 30 


U.S.  v.  Alef, 

3 M.J.  414  (C.M.A.  197/7) 


U.S.  v.  Smith, 

1 M.J.  156 (C.M.A.  1975) 


NO 


NO 


NO 


NO 


NO 


NO 


Multipl icious  charging  willbeu.S.  v.  Hughes, 
scrutinized  closely  by  the  1 M.J.  346(C.M.A.  1976) 

U.S.  Court  of  Military  Ap- 
peals to  see  if  it  was  used 
solely  as  a vehicle  to  en- 
courage stiffer  sentences. 


4« 


NO 


ACCUSED’S  UK'. JIT 

CONST  rrilTK'NAl.l.Y 
SOURCE  PROTECTED? 

(T  r ial  ) 

May  not  be  brought  to  trial 
until  (i  days  SPCM) (5  days 

C.CM ) after  sot  vice  ot 
charges . 

U.C.M.J.  art.  35 

NO 

Right  to  request  to  be  tried 
before  military  judge  alone. 

U.C.M.J.  art.  39 j 

MCM,  1 969  ( Rev . ) , para  .Mg 

NO 

Right  to  have  case  reversed 
on  review  if  request  for  mi l i 
t ary  judge  was  not  m writing 

U.C.M.J.  art.  39? 

-Mv'M,  1969  (Rev.),  para.elg 

U.S.  v.  Dean 

20  C.M.A.  212 

43  C.M.R.  52(1970) 

NO 

Right  to  have  court -mart  i a 1 
compos i t ion  t u 1 1 y exp l a i nod 
by  the  military  judge. 

MCM,  1969 (Rev.),  paras.  (2) 
4(c);  53(d);  74(d);  and  76  (b 

NO 

) 

Right  to  have  case  reversed 
on  review  if  request  for 
enlisted  membership  was 
not  in  writing. 

U.C.M.J.  art. 25c  (1); 

U.S.  v.  White, 

21  C.M.A.  58 l, 

45  C.M.R. 357 (1972) 

NO 

Right  to  challenge  members 
a nd/o r millt a r y j udge . 

U.C.M.J.  art.  41 

NO 

Right  to  have  his  rights 
to  counsel  fully  explained 
by  the  military  judge. 

U.C.M.J.  art.  <8 (b) 

NO 

Right  to  be  represented  by 
counse 1 . 

Ai get  singer  v.  Hamlin, 

407  U.S.  25  (1972) 

YES 

Right  to  be  represented  by 
detailed  military  counsel 
and/or  individual  military 
counsel  if  reasonably  avail- 
able and/or  a civilian  law- 
yer. 

U.C.M.J.  art.  3 8; 

U.S.  v.  Cutting 

14  C.M.A.  347, 

34  C.M.R.  127(1964) 

NO 

A convening  authority  may 

U.S.  v.  Ware, 

NO 

not  reverse  any  ruling  of  1 m.j.  282 (C.M.A. 1976) 

the  military  judge  despite 
para.  67  of  the  MCM. 


Htt) 


ACCUSED’S  RIGHT 


SOURCE 


CONSTITUTIONALLY 

PROTECTED? 


1 


(Trial ) 

No  representative  of  the 
government,  including  the 
convening  authority,  the 
Staff  Judge  Advocate,  or 
the  Judge  Advocate  General 
may  talk  to  a military 
judge  about  a sentence  he 
imposed. 

A military  judge  should  not 
preside  over  a case  but 
should  disqualify  himself, 
if  the  accused  wants,  once 
he  rejects  a guilty  plea 
as  being  improvident  and 
enters  a not  guilty  plea  in 
behalf  of  the  accused. 

The  Courts  of  Military  Re- 
view have  extraordinary  writ 
power  and  can  exercise  power 
over  a command  without  wait- 
ing for  the  case  to  come  to 
then*  for  review. 

Evidence  not  spec i f ica 1 1 y 
admitted  during  the  merits  of 
the  case,  such  as  the  minor 
age  of  a child  victim,  may 
not  be  considered  against  an 
accused  by  the  Courts  of 
M i 1 i tary  Review. 

Despite  Article  67  of  the 
UCMJ , the  Court  of  Military 
Appeals  cannot  be  precluded 
from  issuing  grants  of  extra- 
ordinary relief  in  cases  that 
could  never  otherwise  come 
before  it,  (such  as  summary 
courts-martial , non- judicial 
punishment,  and  administra- 
t i ve  disc ha rge  p roceed i ng s ) . 


U.S.  v.  Ledbetter 

2 M. J. 37 (C.M. A.  1976) 


U.S.  v.  Schackellord 
2 M. J. 17 (C.M. A.  1976) 

U.S.  v.  Cockerell 

49  C.M. R. 567 (A. C.M. R. 1974) 


Kelly  v . U.S. 

1 M. J. 172 (C.M. A.  1975) 


U.S.  v . Starr, 

l M. J. 186 (C.M. A. 

U.S.  v . Boland, 


1975) 


1 M. J. 241 (C.M. A.  1975) 


McPhail  v.  U.S. 

1 M. J.  457 (C.M. A. 1976) } 
All  Writs  ACT, 

28  USC  1651  (a)  (1948) 


, S.  v.  Thomas, 

1 M. J. 397 (C.M. A. 


1976) 


I 


I 


CONSTITUTIONALLY 


ACCUSED'S  RIGHT 

SOURCE 

PROTECTED? 

(Trial) 

For  all  practical 
right  to  have  all 

purposes , 
three 

U.C.M.J.  art.  38 

NO 

types  of  counsel 

detailed; 

U.S.  v.  Quinones, 

individually  requested  (if  1 M. J . 64 (C. M . A . 1975) 
available),  and  civilian. 

Retailed  and  individual  coun- 
sel to  be  provided  at  govern- 
ment expense. 


Right  to  appeal  refusal  of  U.C.M.J.  art.  38 
request  for  individual  MCM  , 1969  (Rev.)  para.  48 

military  counsel  to  refusing 
officer's  superior. 

Right  to  litigate  issue  and,  U.C.M.J.  art.  38 
in  effect,  have  government 
prove  at  trial  that  individ- 
ually requested  counsel  was, 
in  fact,  not  reasonably 
available. 


Punishment  for  the  simul-  U.S.  v.  Hughes, 

taneous  possession  of  a num-  1 M. J. 346 (C.M. A.  1976) 

ber  of  kinds  of  drugs  can  be 

no  greater  than  it  would  be  if 

the  accused  possessed  only 

one  kind  of  drug. 

Trial  Counsel  cannot  argue  U.S.  v.  Mosely, 
general  deterrence  to  in-  1 M. J. 350 (C.M. A.  1976) 

crease  the  severity  of  a sen- 
tence beyond  that  which  would 
otherwise  be  adiudged. 


Regardless  of  whether  there  U.S.  v.  King, 
has  been  harmless  error  or  3 M.J.  458 (C.M. A.  1477) 

substantial  compliance,  it  is 
reversible  error  for  the  mili- 
tary judge  not  to  ascertain 
from  the  defense  counsel  that 
a written  pretrial  agreement, 
encompassing  all  of  the  under- 
standings of  the  parties,  exists 
and  is  clearly  understood  by  all 
considered. 


NO 


NO 


NO 


NO 


NO 


ACCUSED'S  RIGHT 


SOURCE 


CON  ST ITUT I ON ALLY 
PROTECTED? 


(Trial) 

For  all  practical  purposes,  U.S.  v.  Holland, 
the  right  to  have  case  re-  1 M. J . 58 (C.M. A.  1975) 

versed  on  review  if  court 
finds  plea  of  guilty  was 
based  on  a pretrial  agree- 
ment that  called  for  any 
action  other  than  a reduc- 
tion  in  sentence  or  the  drop- 
ping of  charges  in  exchange 
for  the  plea  of  guilty. 


For  all  practical  purposes, 
an  accused  has  an  absolute 
right  to  the  personal  appear- 
ance of  any  material  witness 
even  if  military  necessity 
makes  it  critical  that  he  be 
elsewhere  and  even  if  the  ex- 
pense and  inconvenience  to  the 
command  would  be  great. 


U.S.  v.  Carpenter, 
1 M. J. 384 (C.M. A. 
U.C.M.J.  art.  46 

U.S.  v.  Williams, 

3 M. J.239 (C.M. A. 


1976) 


1977) 


For  all  practical  purposes,  U.S.  v.  Williams, 
an  accused  has  a right  to  any  3 M. J. 239 (C.M. A.  1977) 
military  witness  to  testify  in 
extenuation  and  mitigation  re-u.S.  v.  Willis, 
gardless  of  that  military  wit-  3 M. J. 94 (C.M. A.  1977) 
ness'  location  and,  in  peace- 


time at  least , re'gardless  of 
his  duties. 

Right  to  plead  NG  even  if 
he  is  guilty. 

Strictly  construed  right  to 
have  case  reversed  on  review 
if  plea  of  guilty  is,  in  any 
material  way,  inconsistent 
with  any  evidence  or  state- 
ments he  may  present  during 
the  trial. 


Crain  v.  United  States 
162  U.S.  625  (1896) 


U.C.M.J.  art.  45; 

U.S.  v.  Care 
18  C.M. A.  535, 

40  C.M. R.  247  (1969) 

U.S.  v.  Jemmings, 

1 M. J. 414 (C.M. A.  1976) 


NO 


NO 


NO 


YES 

NO 


Right  to  present  evidence  on 
the  merits  and  in  "E&M." 

Sixth 

Amendment 

YES 

Right  to  confront  and  cross 
examine  witness. 

Sixth 

Amendment 

YES 

Right  to  be  acquitted  unless 
found  guilty  beyond  a reason- 
able doubt. 

Holt  ’ 
218 

v.  United  States 

U.S.  245  (1910) 

YES 

' . • . 


CON  ST I TUT I ON AL L Y 

ACCUSED'S  RIGHT  SOURCE  PROTECTED? 


(Post-Trial ) 


Right  to  have  the 
initial  action  on 

CA  take 
his  case. 

U.C.M.J.  art. 

60 

NO 

Right  to  have  case 

reviewed 

U.C.M.J.  art. 

65  (b) 

NO 

and  approved  by  officer  exer- 
cising general  court-martial 
jurisdiction. 

In  GCM,  or  SPCM  w/BCD,  right  U.C.M.J.  art.  61  65(b)  NO 

to  have  case  referred  to  SJA 
for  written  advice. 

Right  to  view  and  comment  on  U.S.  v.  Goode,  NO 

written  SJA  review,  provided  1 M.J.  3(C.M.A.  1975) 
for  above. 


Automatic  right  to  receive 
copy  of  ROT  of  SPCM/GCM,  or 
to  have  record  served  on 
counsel . 


U.C.M.J.  art.  54(c); 

U.S.  v.  Cruz-Rijos, 

1 M.J. 429 (C.M.A.  1976  ) 


NO 


Automatic  right  to  a verbatim  U.C.M.J.  art.  64(c)  NO 

record  of  trial,  if  sentence 
includes  a BCD  of  confinement 
in  excess  of  six  months. 


Automatic  review  of  all  courts-U.C.M. J.  arts.  60,61,  NO 

martial  by  convening  authority.  64,  65, 

Right  to  speedy  review  within  Dunlap  v.  Convening  Authority  NO 
90  days  of  case  by  CA  and  SA.  23  C.M.A.  135, 

48  C.M.R.  751(1974); 


U.S.  v.  Brewer, 

1 M.J.  233  (C.M.A.  1975) 


Right  to  a strict  construc- 
tion of  the  90  day  speedy  re- 
view and  a dismissal  of  the 
case  if  the  "rule"  is  found 
to  have  been  violated. 


Bouler  v.  U.S, 

1 M.J. 299 (C.M.A.  1976); 

U.S.  v.  Larsen, 

1 M.J.  300 (C.M.A.  1975 


In  the  future,  if  too  many  U.S.  v.  Ledbetter, 

commands  release  their  con-  2 M.J. 37 (C.M.A.  1976); 

victed  accused  from  confinement 

on  the  last  minute(e.g.  88th  U.S.  v.  Burns, 

day)  to  escape  the  90  day  Dun-  2 M.J. 78 (C.M.A.  1976) 

lap  rule, such  a pattern  will 

result  in  a dismissal  of  the 

case  by  the  Court  of  Military 

Appeals. 

54 


NO 


NO 


ACCUSED’S  RIGHT 


SOURCE 


CONSTITUTIONALLY 

PROTECTED? 


(Post-Trial ) 

U.C.M.J.  art.  57(d)  NO 


10  U.S.C.  1552(1946) 

U.C.M.J.  art.  72(a)  NO 

tence  w/BCD  has  been  suspend- 
ed, right  to  formal  hearing 
prior  to  vacating  that  suspen- 
sion while  accompanied  by 
counsel. 


Right  to  request  deferment 
of  sentence  to  confinement. 

Right  to  petition  BCNR. 

If  GCM  sentence  or  SPCM  sen- 


Right  to  have  entire  vacation  U.C.M.J.  art.  72(a);  NO 

proceedings  heard  before  con-  U.S.  v.  Bingham, 

vening  authority.  3 M.J.  119  (C.M.A.  1977) 

Right  to  have  sentence  which  U.C.M.J.  arts.  67(b)  and  NO 

includes  a BCD  reviewed  by  71 (c) 

CMR  before  it  can  be  execu- 
ted. 


Right  to  petition  JAG  for  re-  U.C.M.J.  art.  69 
lief  before  review  by  CMR. 

The  right  to  petition  COMA  in  U.C.M.J. 
cases  involving  BCD,  DD  or 
CHL  x 1 yr. 


NO 


art.  67 (c) 


NO 


CHAPTER  VIII 


MILITARY  RESPONDENT'S  RIGHTS  WITH  RESPECT 
TO  ADMINISTRATIVE  DISCHARGE  PROCEEDINGS 

The  Supreme  Court  has  never  ruled  specifically  as  to 
what  rights,  if  any,  a military  respondent  pending  admin- 
istrative discharge  must  be  accorded.*  However,  legal 
writers  usually  contend  that  a respondent  is  entitled  to 

the  same  due  process  rights  applicable  to  nonjudicial 

o 

punishments  and  summary  court-martials.  Even  if  such  an 
assertion  is  true,  it  still  must  be  remembered  that  the 
rights  of  a respondent  will  depend  also  on  the  nature  of 

the  discharge.3  Authorities  have  recognized  the  stigma  of 

4 

a Discharge  Under  Other  Than  Honorable  Conditions  (OTHC) . 
The  adverse  effects  of  an  OTHC  discharge  coupled  with  their 
increased  number  in  recent  years  (as  compared  to  punitive- 
type  discharges)  have  prompted  Congressional  hearings  on 
the  subject.5  The  Department  of  Defense  has  also  expressed 
concern  as  to  what  safeguards  would  be  adequate.6  This 
concern  may  account  for  the  increased  protection  accorded 
military  respondents  during  the  past  decade.7 

The  rights  that  a serviceman  has,  with  respect  to  a 
pending  administrative  discharge,  depends  not  only  on  the 
type  of  discharge  anticipated,  but  also  on  the  duration  of 
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Appendix  XXV  sets 


. 


8 


his  service  and  his  branch  of  service, 
out  and  discusses  these  rights  with  respect  to  Navy  and 
Marine  Corps  personnel  (the  rights  of  respondents  in  the 
other  services  are  somewhat  similar)  . 

The  author  of  this  report  did  not,  while  doing  the 
research  on  which  this  report  is  based,  encounter  any  com- 


plaints with  respect  to  the  cost  of  administrative  dis- 

9 


charge  proceedings.  While  such  proceedings  are  costly,  as  the 
next  chapter  will  point  out,  they  are  apparently  not  overly 
costly,  at  least  in  the  minds  of  the  military  leaders. 

While  the  line  officer  should  have  a thorough  under- 
standing of  the  matters  contained  in  Appendix  XXV,  such  an 
understanding  is  presently  not  necessary  for  purposes  of 
quantifying  the  military  justice  system.  Should  the  Court 
of  Military  Appeals,  however,  assume  control  over  administra- 
tive discharge  proceedings,  as  the  Court  has  implied  it 
might,*-®  the  rights  of  respondents  may  become  ever  in- 
creasingly expensive. 

By  retaining  Appendix  XXV,  the  Navy  and  Marine  Corps 
line  officer  can  periodically  compare  the  rights  a respondent 
generally  has,  as  of  1 April  1978,  with  those  he  may  have 
in  the  future.  If  the  military  leaders  perceive  any  addi- 
tional rights  as  being  too  expensive,  they  should  immedi- 
ately evaluate  the  costs  and  benefits  of  not  only  those 
rights,  but  also  the  rights  listed  in  Appendix  XXV,  to  see 


I 
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if  the  cost  of  a newer  right  can  be  offset  by  the  curtail- 
ment of  a longer  existing  right.  Until  such  a situation 
arises,  however,  he  need  only  monitor  the  situation. 


( 


i 
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CHAPTER  IX 

COSTING  THE  SYSTEM 

During  the  month  of  January  1977,  an  audit  team  from 
the  Norfolk,  Virginia  Regional  Office  of  the  Washington,  D.C.- 
based  U.S.  General  Accounting  Office  (GAO),  completed  inter- 
views of  some  400  officers  and  enlisted  personnel  assigned 
to  the  2d  Marine  Division,  Camp  Lejeune,  N.C.*  During  these 
interviews,  the  question  was  asked:  how  much  time  do  you 
spend  on  processing  and/or  reviewing  administrative  dis- 
charges, non judicial  punishments,  summary  courts-martial, 

2 

special  courts-martial  and  general  courts-martial?  The 

3 . 

results  of  these  interviews  are  shown  in  Table  V.  Although 

the  office  of  the  GAO  apparently  does  not  intend  to  use 
these  figures,^  they  can  be  used  to  prove  that  a "price  tag 
on  justice"  can  be  established.^ 

By  using  the  formula  set  out  in  Table  VI,  the  salary  costs 
shown  in  Table  VII,  and  the  January  1977  case  disposition 
amounts  in  Tables  II  and  IV,  one  can  establish  a cost  for  each 
type  of  case  disposition.  Table  VIII  indicates  the  approxi- 
mate costs  per  case  disposition  during  January  1977  for  the 
2d  Marine  Division  were: 


Administrative  Discharge  $567.00 
NJP  90.00 
SCM  378.00 
SPCM  832.00 
GCM  4,567.00 
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TABLE  V 


AVERAGE  NUMBER  OF  MANMONTHS,  BY  GRADE, 

SPENT  IN  THE  2d  MARINE  DIVISION,  CAMP  LEJEUNE, 
N.C.,  ON  MILITARY  JUSTICE  MATTERS 
DURING  THE  MONTH  OF  JANUARY,  1977 


Grade 

Admin 

Discharge 

Man-Months 

NJP 

Man- 

Months 

SCM 

Man- 

Months 

SPCM 

Man- 

Months 

GCM 

Man- 

Months 

No. 

of 

Men 

TOTAL 

Man- 

Months 

01 

.35 

.27 

.27 

.46 

.05 

3 

1.40 

02 

8.61 

4.74 

3.05 

11.29 

.90 

66 

28.59 

03 

4.47 

5.15 

2.50 

9.76 

1.84 

68 

23.72 

04 

1.36 

.60 

.32 

4.25 

1.02 

14 

7.55 

05 

1.33 

1.62 

.88 

2.39 

.75 

18 

6.97 

06 

.54 

. 19 

.05 

.21 

.45 

6 

6.44 

07 

.00 

.00 

.00 

.00 

.00 

0 

.00 

08 

.15 

.01 

.00 

.06 

.03 

1 

.25 

WOl 

.18 

.30 

.16 

.13 

.03 

2 

.80 

WO  2 

.08 

.02 

.03 

.08 

.00 

1 

.21 

WO  3 

.18 

.00 

.00 

.00 

.00 

2 

.18 

WO  4 

.00 

.00 

.00 

.00 

. 00 

0 

.00 

E-l 

.05 

. 36 

.02 

.01 

. 00 

3 

.44 

E-2 

2.88 

3.75 

1.11 

1.83 

.28 

17 

9.85 

E-3 

7.30 

7.42 

2.34 

8.93 

1.01 

55 

27.08 

E-4 

3.70 

7.80 

2.73 

8.15 

.95 

51 

23.33 

E-5 

7.32 

3.19 

.84 

1.33 

.07 

33 

12.75 

E-6 

1.19 

.28 

.41 

2.04 

.37 

7 

4.29 

E-7 

.88 

.84 

.19 

.97 

.75 

9 

3.63 

E-8 

3.11 

8.02 

.44 

1.97 

.31 

42 

13.85 

E-9 

.00 

.35 

.00 

.00 

. 00 

2 

.35 

TOTAL 

43.69 

44.91 

15.34 

53.86 

8.89 

400 

166.68 

♦Only  71  of  87  companies  were  available  for  interview. 

Source:  Figures  based  on  statistics  from  unpublished  report  in 

author's  files,  compiled  by  the  U.S.  GAO,  Norfolk,  VA  during 
January  1977.  60 


TABLE  VI 


FORMULAS  FOR  ESTABLISHING  APPROXIMATE  SALARY  COST, 
IN  DOLLARS,  FOR  JANUARY,  1977  TO  PROCESS  AND  REVIEW 
EACH  "CASE  DISPOSITION"  WITHIN  THE 
2d  MARINE  DIVISION,  CAMP  LEJEUNE , N.C.* 


Admin  Discharges 

S 

+ 

(S 

x .10) 

« 

TADs 

= CPAD 

NJPs 

S 

+ 

(S 

x .10) 

• 

I 

TNJPs 

= CPNJP 

SCMs 

S 

+ 

(S 

x .10) 

« 

• 

TSCMs 

= CPSCM 

SPCMs 

S 

+ 

(S 

x .10) 

T 

TSPCMs 

= CPSPCM 

GCMs 

S 

+ 

(S 

x .10) 

TGCMs 

= CPGCM 

Where : 


S 

TADs 

TNJPs 

TSCMs 

TSPCMs 

TGCMs 

CPAD 

CPNJP 

CPSCM 

CPSPCM 

CPGCM 


Unadjusted  Salary  Cost  taken  from  Table  VII 

Total  Admin  Discharges 

Total  NJPs  for  January,  1977 

Total  SCMs  for  January,  1977 

Total  SPCMs  for  January,  1977 

Total  GCMs  for  January,  1977 

Cost  per  Admin  Discharge 

Cost  per  NJP 

Cost  per  SCM 

Cost  per  SPCM 

Cost  per  GCM 


* Although  18.3*  of  the  Division  units  were  not  available  for 
interview,  disposition  figures  shown  in  Table  do  include 
cases  from  these  units.  Therefore  salary  costs  were  arbitrarily 
increased  approximately  10%  to  account  for  these  units. 
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APPROXIMATE  SALARY  COST,  IN  DOLLARS,  FOR  JANUARY  1977 
TO  PROCESS  AND  REVIEW  MILITARY  JUSTICE  MATTERS  WITHIN 
THE  2d  MARINE  DIVISION,  CAMP  LEJEUNE , N.C.* 


GRADE 

Admin 

Discharges 

NJP 

SCM 

SPCM 

GCM 

01 

344 

265 

265 

452 

49 

02 

12,141 

6,669 

4,291 

15,885 

1,266 

03 

8,019 

9,239 

4,485 

17,509 

3,300 

04 

2,899 

1,279 

682 

9,061 

2,174 

05 

3,326 

4,051 

2,200 

5,977 

1 ,875 

06 

1,561 

549 

144 

607 

1 , 301 

07 

- 

- 

- 

- 

- 

08 

596 

39 

- 

238 

119 

WOl 

215 

359 

191 

155 

35 

W02 

110 

27 

41 

110 

- 

WO  3 

297 

- 

- 

- 

- 

W04 

- 

- 

- 

- 

- 

E-l 

31 

224 

12 

6 

- 

E-2 

1,929 

2,512 

743 

1,226 

187 

E-3 

5,197 

5,283 

1,666 

6,348 

776 

E-4 

2,786 

5,873 

2,055 

6,136 

715 

E-5 

6,134 

2,641 

703 

1,114 

58 

E-6 

1,231 

289 

424 

2,111 

302 

E-7 

1,061 

1,013 

205 

1,196 

904 

E-8 

4,322 

11,147 

611 

2,738 

430 

E-9 

- 

579 

- 

- 

- 

TOTAL 

52,199 

52,038 

18,718 

70,852 

13,571 

•Cost  does  not  Include  costs  for  witnesses,  juries,  escorts, 
drivers,  military  police  or  personnel  from  ten  companies  and 
several  battalion  headquarters  unavailable  for  interview. 

Source:  Cost  computed  by  using  average  longevities  for  pay 

purposes  and  multiplying  applicable  monthly  incomes  (including 
basic  allowances)  times  amounts  shown  in  Table  IV. 
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TABLE  VIII 


I 


COMPUTATIONS  FOR  ESTABLISHING 
APPROXIMATE  SALARY  COSTS  FOR  JANUARY  1977 
TO  PROCESS  AND  REVIEW  EACH  "CASE  DISPOSITION"  WITHIN 
THE  2d  MARINE  DIVISION,  CAMP  LEJEUNE,  N.C.* 


Type  of 
Disposition 

Salaries 

Salary 

Adjustments 

# of  Disposi- 
tion for  Month 

Cost  per 
Disposition 

Admin 

Discharges 

52,199 

+ 

522  f 

93 

= $567.00 

NJPs 

52,038 

+ 

520  f 

591 

= $ 90.00 

SCMs 

18,718 

+ 

187  r 

50 

= $378.00 

SPCMs 

70,852 

+ 

708  f 

86 

= $832.00 

GCMs 

13,571 

+ 

135  f 

3 

=$4,567.00 

‘Dollar  costs  do  not  reflect  salary  costs  for  witnesses, 
accused  , juries,  escorts,  drivers,  and  military  police. 
Salaries  based  on  FY77  salary  tables. 


I 


By  using  the  figures  in  Table  ii  and  the  per  case  disposi- 
tion costs  in  Table  VIII,  an  approximate  salary  cost  can  be 
established  for  the  entire  armed  services.  Table  IX  roflocts 
that  the  service-wide  salary  cost  for  the  process  and  review 
of  military  justice  matters,  to  include  administrative  dis- 
charges, on  the  division  level,  was  over  129  million  dollars  tor 
fiscal  year  1976.  This  total  cost  does  not  include  division 

level  physical  resource  costs  or  salary  costs  for  witnesses, 

b 

accused,  escorts,  drivers,  and  military  police.  These 

figures  also  do  not  reflect  the  costs  for  cases  after  they 

left  the  division  level  for  further  review  on  a higher  echelon 

level.  Such  costs  have  been  estimated  to  be  in  the  millions 
7 

of  dollars. 

Althouqh  one  might  argue  that  the  man-hours  spent  on 
military  justice  matters  within  the  2d  Marine  Division  were 
higher  in  January  1977  than  that  found  elsewhere,  the  figures 
in  Table  x show  that  the  lawyers  in  the  2d  Marine  Division 
handle  more  cases  per  attorney  than  most  other  commands. 

Assuming  these  figures  apply  also  to  the  nonlawyers  as  well, 
the  2d  Marine  Division  per  case  disposition  costs  appear  to 

g 

tw  eons iderabl y lower  than  those  found  elsewhere. 
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TABLE  IX 


COMPUTATIONS  FOR  ESTABLISHING  SALARY  COSTS  FOR  FY  1976 
TO  PROCESS  AND  REVIEW  "CASE  DISPOSITIONS"  WITHIN 
THE  ARMED  SERVICES  ON  THE  DIVISION  LEVEL* 


Branch  of 
Service 

Salary  Cost 

Per  Disposition 

No.  of  "Case 

Di spositions" 

Total 

Salary  Cost 

Admin 

Discharges 

567 

X 

120,313 

68,217.471.00 

NJPs 

90 

X 

34  3,286 

30,895,740.00 

SC  Ms 

378 

X 

9,714 

3,671,892.00 

SPCMs 

832 

X 

18,819 

15,657,408.00 

GCMs 

4 , 567 

X 

2,339 

10,682,213.00 

Approximate  Total  Division  Level  Salary 
Costs  for  all  FY  76  "Case  Dispositions" 


129,124,724.00 


* Costs  computed  by  using  cost  figures  in  Table  VIII  and  "Case 
Disposition"  figures  in  Table  II.  Costs  do  not  reflect  costs  on 
Division  level  for  accused,  witnesses,  escorts,  drivers,  and 
military  police.  Costs,  also,  do  not  reflect  costs  for  cases 
after  they  leave  Division  for  further  review  or  physical  re- 
source costs. 


COMPARISON  OF  1976  MONTHLY  CASELOAD  PER 
COUNSEL  FOR  SELECTED  UNITS  OF  THE  ARMED  SERVICES 
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Source:  A proposed  Appendix  to  a GAO  Report  of  Investigation  still  in  the  preparation 
stage  as  of  1 June  1978.  Statistics  compiled  by  various  GAO  teams  at  sites  indicated. 


CHAPTER  X 

COSTING  OUT  THE  CATLOW/RUSSO  RIGHT 
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Chapter  VI  sets  forth  the  so-called  Catlow/Russo 
right  as  being  one  of  these  extrinsic  rights  presently 
afforded  military  accused.^"  This  right  permits  the  ac- 
cused to  escape  prosecution  if  he  can  show  that  he  was 

enlisted  into  the  active  service  as  a result  of  recruiter 
2 

misconduct.  The  accused  relies  on  this  right  by  making 

a motion  to  dismiss  the  case  for  lack  of  jurisdiction. 

Once  the  motion  is  made,  the  government  must  prove  that 

the  accused's  enlistment  did  not  involve  recruiter  miscon- 

3 

duct  or  the  case  will  be  dismissed. 

As  evidenced  by  Tables  XI  and  XII  and  Appendix  VIII,  liti- 
gations devoted  to  Catlow/Russo  motions  continue  to  be 
a very  time-consuming  matter.  It  has  been  estimated  that 
this  right  has  been  the  primary  cause  for  the  increase  in 
duration  of  general  and  special  courts-martial  within  the 
Wavy  since  1 July  1974. 5 As  Table  XIII  reflects,  the  du- 
tion  of  these  trials  in  the  Navy  has  increased  from  2.7 
hours  to  3.7  hours  (an  increase  of  37%),  despite  the  fact 
that  the  percentage  of  jury  trials  has  remained  fairly 
constant . 6 
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TABLE  XI 


STATISTICS  REFLECTING  NUMBER  OF  CATLOW-RUSSO  MOTIONS 
MADE  DURING  SPCMs  FOR  THE  PERIOD  lMay77- 30Apr 78 
WITHIN  THE  NAVY-MARINE  CORPS  TRIAL  JUDICIARY, 
SOUTHWEST  JUDICIAL  CIRCUIT  NAVAL  STATION,  SAN  DIEGO,  CA.* 


Month 

No . of 
SPCMs  Tried 

No.  of 
Motions 
Litigated 

No.  of 

Motions 

Granted 

Percen 

Motions 

May  77 

49 

3 

1 

66 

Jun  77 

51 

3 

1 

66 

Jul  77 

64 

4 

2 

50 

Aug  77 

43 

3 

0 

100 

Sep  77 

71 

3 

1 

66 

Oct  77 

45 

2 

0 

100 

Nov  77 

50 

4 

3 

25 

Dec  77 

56 

3 

2 

33 

Jan  78 

75 

7 

2 

71 

Feb  78 

79 

30 

25 

17 

Mar  78 

80 

14 

7 

50 

Apr  78 

73 

12 

3 

75 

TOTAL 

736 

88 

47 

of 

Denied 


i 


Source:  Compiled  from  statistics  in  author's  files 

furnished  by  Circuit  Military  Judge  Robert  M.  Redding, 
Records  of  Navy-Marine  Corps  Trial  Judiciary,  Southwest 
Judicial  Circuit,  Naval  Station,  San  Diego,  CA.  92136 


TABLE  XII 


STATISTICS  COMPARING  NUMBER  OF  CATLOW-RUSSO  MOTIONS 
MADE  DURING  SPCMs  FOR  THE  PERIOD  1 Jan77-31Mar78 
WITHIN  THE  2d  MARINE  DIVISION,  CAMP  LEJEUNE,  N.C.  WITH 
THE  NUMBER  OF  EXPEDITIOUS  DISCHARGES  FOR  THAT  DIVISION 


Month 

No.  of 

SPCMs  Tried 

No.  of 
Motions 
Litigated 

No.  of 
Expeditious 
Discharges 

Percent  of 
Motions  Denied 

Jan  77 

86 

5 

14 

40 

Feb  77 

94 

4 

6 

25 

Mar  77 

106 

5 

6 

40 

Apr  77 

67 

6 

9 

50 

May  77 

59 

10 

24 

30 

Jun  77 

53 

5 

14 

80 

Jul  77 

63 

11 

7 

55 

Aug  77 

81 

8 

12 

38 

Sep  77 

73 

5 

10 

60 

Oct  77 

52 

8 

69 

38 

Nov  7 7 

58 

3 

39 

33 

Dec  77 

62 

10 

30 

30 

Jan  78 

50 

1 

34 

100 

Feb  78 

55 

4 

46 

25 

Mar  78 

50 

2 

62 

00 

Source:  Compiled  from  statistics  in  author's  files 

furnished  by  the  Office  of  the  Staff  Judge  Advocate,  2d  Marine 
Division,  Camp  Lejeune,  N.C.,  on  19  April  1977. 


TABLE  XIII 


AVERAGE  IN-COURT  TIME  PER  GCM/SPCM  DURING  PERIOD 
1JUL74-31MAR78  FOR  MILITARY  JUDGES  ASSIGNED 
TO  NAVY-MARINE  CORPS  TRIAL  JUDICIARY* 


Period 

No.  of 
Cases 

% MBR 
Cases 

lJul-31Dec74# 

3,034 

.109 

lJan-30Jun75 

3,579 

.157 

lJul-3lDec75# 

2,961 

.133 

lJan-30Jun76 

2,850 

. 115 

10ct76-31Mar77 

2,768 

. 106 

lApr77-30Sep77 

2,491 

.131 

10ct77-31Mar78 

2,554 

. 099 

Increase  Compared 


Average  Hrs. 
In-Court 

Per  Case 

to 

lJul-31Dec75 

Period 

2.70 

00 

minutes 

3.19 

29 

minutes 

3.27 

34 

minutes 

3.78 

65 

minutes 

3.53 

50 

minutes 

3.80 

66 

minutes 

3.70 

60 

minutes 

* Navy  SPCM  military  judges  joined  judiciary  activity 
on  1 July  1974.  Figures  include  GCMs  for  Marine  Corps  but 
not  SPCMs.  Such  statistics  not  available  for  SPCMs  tried  by 
Marine  Corps  commands. 


# U.S.  v.  Catlow,  23  U.S.C.M.A.  142,  48  CMR  758,  decided 
lJun74,  U.S.  v.  Russo,  1 M.J.  134,  decided  lAug75. 

Source:  Compiled  from  statistics,  in  author's  files,  pro- 
vided by  Officer-in-Charge,  Navy-Marine  Corps  Trial  Judiciary, 
Washington,  DC  20374. 
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Can  this  increased  court  duration  in  the  Navy  be 
measured  in  dollars?  Can  the  Navy's  experience  be  extra- 
polated to  the  other  services?  The  author  believes  the 
answer  to  both  questions  is  yes.  However,  two  assumptions 
must  be  made,  since  the  author  could  find  no  meaningful 
statistics  being  kept  anywhere  on  this  subject  other  than 
that  already  discussed  above.  First,  it  must  be  assumed 
that  other  services  have  also  experienced  an  increased 
court  duration  similar  to  the  Navy's.  Second,  it  must  be 
assumed  that  this  increased  duration  for  all  services  was 
caused  primarily  by  the  Catlow/Russo  motions.  (The  accu- 
racy of  these  assumptions  could  easily  be  verified  by  ap- 
propriate record-keeping) . 

By  multiplying  the  rate  of  increase  (37%)  by  the  cost 
of  a court-martial  (GCM  $4,567  - SPCM  $832) , we  can 
establish  the  "Catlow/Russo"  right  as  costing  the  government 
approximately  $1,690  for  each  general  court-martial  and 
$308  for  each  special  court-martial.  Thus,  for  fiscal 
year  1976,  on  the  division  level,  this  right  cost  the 
U.S.  Marine  Corps  close  to  two  and  a half  million  dollars 
and  the  armed  services,  as  a whole,  nearly  ten  million 
dollars . 


CHAPTER  XI 


COSTING  OUT  THE  RIGHT  TO  CONSULT  WITH  COUNSEL 
PRIOR  TO  ELECTING  WHETHER  TO  ACCEPT  NONJUDICIAL 
PUNISHMENT  OR  TRIAL  BY  SUMMARY  COURT-MARTIAL 

On  24  March  1976,  the  Supreme  Court  held  that  a mili- 
tary accused  does  not  have  the  right  to  lawyer  counsel  at 
a summary  court-martial.^  On  11  October  1977,  the  Court 
of  Military  Appeals  held  that,  notwithstanding  the  Supreme 
Court  decision,  a military  accused  has  a right  to  consult 
with  a military  lawyer  prior  to  electing  whether  to  refuse 

or  accept  nonjudicial  punishment  (if  not  aboard  ship)  or 

• 2 
trial  by  summary  court-martial. 

Any  accused  who  elects  to  accept  nonjudicial  punish- 
ment or  trial  by  summary  court-martial,  must  execute,  in 
writing,  a voluntary,  knowing,  and  intelligent  waiver  of  his 

3 

right  to  refuse  either  proceeding.  Within  the  2nd  Marine 
Division,  these  documents  are  executed  with  an  original  and 

4 

two  copies.  The  original  is  placed  in  the  serviceman's 
record  book  and  a copy  attached  to  the  record  of  proceedings . 
The  remaining  copy  is  retained  in  the  official  records  of 
the  unit  involved.5 


? 


Within  the  2nd  Marine  Division,  in  order  to  manage  the 
flow  of  the  military  accused  desiring  to  seek  counsel,  the 
battalions  usually  "save-up"  their  accused  for  a period  of 


a week  and  then  transport  them  by  vehicle  to  the  Defense 
Counsel  Section  of  the  Division  Legal  Office.**  Accompanying 


the  accused  is  a Service  Record  Book  Clerk  who  records  the 


fact  that  the  accused  did,  in  fact,  have  an  opportunity  to 

\ "7 

consult  lawyer  counsel.  The  defense  counsel  assigned  to 
handle  any  particular  group  of  accused  gives  the  group,  as 
a whole,  a generalized  briefing  before  he  talks  privately 
to  each  accused.  The  average  time  for  each  consultation  is 

O 

between  15  and  30  minutes.  The  time  for  forming  the  group 
of  accused,  transporting  them  to  Division  Legal,  according 
them  their  rights  to  consult  with  lawyer  counsel,  and  re- 
turning them  to  their  unit  requires,  on  the  average,  half 
a work  day.^  As  Table  XIV  indicates,  'there  were* 47 2 non ju- 
dicial punishments  and  48  summary  court-martial  cases  during 
March  1978  within  the  2nd  Marine  Division.  Of  the  17  Bat- 
talions assigned  to  the  2nd  Marine  Division,  15  were  at  Camp 
Lojounc,  North  Carolina,  durinq  the  month  of  March  1978.^ 

By  dividing  the  number  of  nonjudicial  punishments  and 
summary  courts-martial  (520)  by  the  number  of  battalions  (15), 
it  can  be  ascertained  that  each  battalion  averaged  34  non- 
judicial punishments  for  the  month,  or  about  seven  (7)  per 
week.  Table  XIV  reflects  that,  during  March  1978,  the  accused 


TABLE 


XIV 


STATISTICS  SHOWING  NUMBER  OF  ACCUSED,  DURING  PERIOD 
lJan-30Apr78,  WHO  SOUGHT  LAWYER  ADVISE  PRIOR  TO  MAKING 
DECISION  WHETHER  TO  ELECT  TO  ACCEPT  OR  REJECT  NJP 
OR  SCM  WITHIN  THE  2d  MARINE  DIVISION,  CAMP  LEJEUNE , N.C. 


Month 

No . of 

NJPs  Awarded 

No . of 

SCMs 

Conducted 

No.  of 
Lawyer 

Consultations 

Percent  of 
Consults  to  No 
of  NJPs/SCMs 

Jan  78 

667 

35 

243 

35 

Feb  78 

637 

44 

276 

41 

Mar  78 

472 

48 

285 

55 

Apr  78 

553 

48 

286 

48 

Source:  Statistics  furnished  from  the  records  of  the 

Legal  Office,  2d  Marine  Division,  Camp  Lejeune,  N.C.  02842 
by  Major  Edward  Kline,  USMC,  Chief  Defense  Counsel  for 
the  2d  Marine  Division. 


elected  to  consult  with  lawyer  counsel  in  about  55%  of  the 
cases,  fly  multiplying  this  percentage  (55%)  by  the  average 
weekly  number  of  cases  per  battalion  (7)  , it  can  be  ascer- 
tained that  each  group  brought  to  the  Division  Legal  for 
consultation  consisted  of  about  four  (4)  accused  who  were 
accompanied  by  one  (1)  clerk  and  one  (1)  driver. 

Table  XIV  also  shows  that  there  were  285  lawyer  con- 
sultations during  the  month  of  March  1978.  If  each  group 
consisted  of  four  (4)  accused,  there  were  about  71  groups 
brought  to  the  Division  Legal  for  consultation.  Assuming 
that  each  accused  was  a Private  First  Class  (E-2) , each 
driver  was  a Lance  Corporal  (E-3) , each  Clerk  was  a Cor- 
poral (E — 4 ) , and  each  Defense  Counsel  was  a Captain  (03)  , a 
cost  can  be  ascertained  for  these  group  consultations:^ 


Participant 

Salary 
Per  Pour 

Man-Hours 

Consumed 

Salary  Cost 
Per  Session 

Accused 

$2.48 

4.5 

$11.16 

Accused 

2.48 

4.5 

11.16 

Accused 

2.48 

4.5 

11.16 

Accused 

2.48 

4.5 

11.16 

Driver 

2.63 

4.5 

11.84 

Clerk 

Defense 

2.79 

4.5 

12.56 

Counsel 

6.67 

2.0 

Total 

13.34 

$82.38 

By  multiplying  the  number  of  groups  (71)  by  the  cost 
per  group  ($82.38),  it  can  be  seen  that  the  consultations 
cost  the  2nd  Marine  Division  $5,849  for  the  month  of  March 
1978.  By  dividing  the  total  cost  ($5,849)  by  the  total 
number  of  nonjudicial  punishments  and  summary  courts -marti al 
for  March  1978  (515) , we  find  that  it  cost  the  2nd  Marine 
Division  about  $11.36  for  each  nonjudicial  punishment  and 
summary  court-martial  to  comply  with  the  new  consultation 
requirement.  This  cost  is  above  and  beyond  the  cost  of  the 
nonjudicial  punishment  and  summary  court-martial  proceedings 
themselves . 

By  using  the  number  of  nonjudicial  punishments  and 
summary  courts-martial  for  fiscal  year  1976,  shown  in  Table 

II  (excluding  the  nonjudicial  punishment  figures  for  the 

12  .... 

Navy) , one  can  ascertain  that  this  right  is  costing  the 

services  in  excess  of  two  and  one  half  million  dollars  each 

year . 
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CHAPTER  XII 

COSTING  OUT  THE  RIGHT  NOT  TO  BE  TRIED 
BY  A SUMMARY  COURT-MARTIAL  FOR  A PURELY 
CIVIL-TYPE  CRIME1 

On  11  October  1977,  the  Court  of  Military  Appeals 

2 

stated,  in  the  case  of  United  States  y.  Booker,  that  sum- 
mary courts-martial  were  to  be  limited  to  disciplinary 
actions  concerned  solely  with  minor  military  offenses  un- 
known in  civilian  society.  This  meant  that  an  assault  by 
one  unrated  enlisted  man  upon  another,  not  in  the  execu- 
tion of  police  duties,  was  no  longer  triable  by  a summary 
court-martial.5  Neither  were  such  civil-type  crimes  as 

possession  of  marijuana,  misappropriation,  and  carrying  a 

4 

concealed  weapon. 

During  fiscal  year  1976,  the  U.S.  Navy  and  the  U.S. 
Marine  Corps  reported  7595  trials  by  summary  court-martial.5 
Table  XV  shows  that  the  separate  offenses  tried  by  these 
summary  courts-martial  totalled  11,118  and  that,  of  this 
total,  1722,  or  15^*,  were  civil-type  offenses.  Assuming 
this  15%%  applied  equally  to  all  offenses  across  the  board, 
then,  by  multiplying  the  total  number  of  courts  (7595)  by 
15S*,  it  can  be  ascertained  that  approximately  1177  summary 
courts-martial  involved  trials  for  civil-type  offenses. 

Had  the  so-called  "Booker"  proscription  existed  at  the 
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STATISTICS  AS  TO  THE  NUMBER  OF  CIVIL-TYPE  AND  MILITARY -TYPE  OFFENSES 
TRIED  DURING  FY  76  WITHIN  THE  NAVY  AND  MARINE  CORPS 


SOURCE:  Compiled  from  official  statistics  obtained  on  13  April,  1978  fror  the 

Office  of  the  Judge  Advocate  General  of  The  Navy,  Washington,  L.Z.~ 
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commencement  of  fiscal  year  1976  , then  these  1177  summary 
courts-martial  could  not  have  been  convened  during  the 
ensuing  fiscal  year.  If  it  can  be  assumed  that  a con- 
vening authority  will  refer  an  offense  he  perceives  to  be 
a summary  court-martial-level  offense  to  the  next  higher 
forum  ( if  thwarted  on  the  summary  court-martial  level)  , 
then  it  can  be  assumed  that  the  aforesaid  1177  cases  would 
have  been  tried  by  special  court-martial. 

By  applying  the  above-mentioned  15S*  to  the  total 
number  of  summary  courts-martial  convened  for  all  of  the 
services  during  fiscal  year  1976  (9714), 6 it  can  be  ap- 
proximated that  1506  such  courts  would  have  been  tried  by 
special  court-martial,  had  the  "Booker"  proscription  pre- 
cluded their  disposition  on  the  lower  level. 

In  Chapter  IX, ' it  was  established  that  the  ap- 
proximate salary  cost  on  the  division  level  for  a special 
court-martial,  was  $832  . The  cost  for  a summary  court- 
martial  was  $378.  Thus,  it  can  be  seen  that  the  "Booker" 
decision  would  have  cost  the  armed  services  on  the  division 
level  over  two-thirds  of  a million  dollars  for  fiscal  year 
1976,  had  it  existed  prior  to  the  commencement  of  that 
fiscal  year. 
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CHAPTER  XIII 

DESCRIBING  THE  RELATIONSHIP  BETWEEN  THE  COST 
OF  THE  MILITARY  JUSTICE  SYSTEM 
AND  COMBAT  READINESS 

Chapter  IV  described  a method  to  vise  in  analyz  itig 
military  justice.  However,  we  have  not  yet  discussed  how 
one  analyzes  the  nexus  between  combat  readiness  and  the 
cost  of  any  given  legal  right. * 

Figure  3 amplifies  the  fact  that  there  are  only  three 
basic  factors  involved  in  combat  readiness:  personnel, 
logistics  and  training.  However,  as  Appendices  XXVII 
through  XXIX  reflect,  the  resources  needed  to  transform 
these  factors  into  combat  readiness  are  scarce.  In  fact, 
field  training  in  some  commands  lias  been  curtailed  be- 
cause of  the  scarcity  of  funds  even  though,^  as  Appendix 
XXI l shows,  commanding  generals  consider  training  to  be  a 
critical  factor  in  combat  readiness. 

Appendices  XXIX  and  XXIll  are  examples  of  how  military 
leaders  continually  reevaluate  their  combat  readiness  situ- 
ation in  order  to  minimize  cost  and  maximize  combat  ef- 
fectiveness. As  Lieutenant  General  L.  A.  Brown,  Commanding 
General,  Fleet  Marine  Force , Pacific,  recently  informed  the 
Fiscal  Director  of  the  Marine  Corps,  "we  are  taking  every 
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FIGURE  3 


FACTORS  CONTRIBUTING  TO  COMBAT  READINESS 
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SOURCE: 


Marine  Corps  Bulletin  3501,  OTOR/slt  of  9 December, 

1977,  "Marine  Corps  Combat  Readiness  Evaluation 
System  (Short  Title:  MCCRES) : Volume  1,  Introduction." 
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conceivable  management  action  to  achieve  across -t  he  -hoard 
readiness  with  the  money  we  have."'* 

One  might  ask  that,  while  military  leaders  are  exer- 
cising the  limit  of  their  imagination  to  overcome  training 
deficiencies  caused  by  budget  restraints,  what  are  the 
lawyers  doing  to  streamline  the  military  justice  system? 

The  question  would  appear  to  be  relevant  since  indications 

are  that  the  duration  of  the  average  court-martial  has  in- 

5 

creased  substantially  over  the  past  five  years.  Hut  how 
do  man-hour  costs  chargeable  to  the  military  justice  system 
impact  on  combat  readiness?  Assuming  the  cost  of  the  mili- 
tary justice  system  could  be  substantially  reduced,  could 
the  •commanding  genosals  then  apply  this  saving  to  increasinu 
tcadiness  or  are  the  costs  not  real  savin*}®? 

While  doing  the  research  for  this  report,  the  author 
talked  to  numerous  lawyers  and  nonlawyers.0  In  no  instance 
did  he  meet  with  anyone  who  articulated  a measurable 

nexus  between  the  cost  of  the  military  justice  system  and 

7 

the  cost  of  resources  necessary  for  combat  readiness. 

Both  the  lawyers  and  the  nonlawyers  discussed  their  obser- 

8 

vations  in  nonquantitative  terms.  It  appears  that  this 

. 9 

approach  may  have  its  roots  in  the  legal  community. 

Military  leaders  should  never  forget  that  lawyers  and 
certain  categories  of  other  individuals  will  almost  always 
attempt  to  nonquantify  every  discussion  regarding  legal 
changes  and  legal  rights.10  Lawyers  come  by  this  trait 
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naturally,  of  course,  for  they  are  required  to  continually 
deal  with  the  subtle  nuances  of  law.*^  However,  the  line 
officer  himself  should  be  wary  of  this  approach  when  dealing 
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with  this  particular  subject  matter.  When  he  succumbs  to 
this  nonquantitative  approach,  he  soon  finds  himself  "out- 
classed" and  in  need  of  his  "expert's"  advice.  In  short 
order,  he  is  dependent  on  that  "expert's"  advice  and  finds 
himself  merely  echoing  the  opinions  and  conclusions  of  his 
"expert.  Lawyers  and  other  "experts"  on  nonquantitative 

matters  do  not  mind  this  dependence.  Intuitively,  they 

appreciate  the  power  that  dependence  brings. ^ (Intuitively, 

14 

the  line  officer  resents  it.) 

With  regard  to  the  impact  of  the  legal  system  on  combat 
readiness,  the  military  leader  should  unshackle  himself  from 
the  nonquantitative  approach.  He  should  remember  that  every 
complex  system  is  composed  of  quantitative  and  nonquantita- 
tive factors  and  that  the  military  justice  system  and  the 
various  systems  in  direct  support  of  combat  readiness  are 
no  exceptions. 

The  mere  fact,  however,  that  both  nonquantitative  and 
quantitative  factors  are  involved  does  not  mean  that  the 
subject  matter  should  be  forever  mired  in  a morass  of  am- 
biguity. There  are  plenty  of  quantitative  factors  avail- 
able to  use  in  measuring  the  cost  of  the  military  justice 
system  and  its  impact  on  combat  readiness.  The  military 
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leader  would  be  wise  to  leave  the  nonquant itative  factors 
to  the  "experts"  who  deal  with  such  matters.  He  himself 
should  insist  on  a meaningful  and  measurable  cost 
analysis.  Moreover,  in  response  to  those  who  might  argue 
that  any  savings  in  manpower  might  not  adhere  to  the  direct 
benefit  of  combat  readiness,  he  should  point  to  the  areas 
where  man-hour  savings  would  directly  increase  combat  readi- 
ness. In  response  to  the  argument  that  a savings  in  a 
commander's  time  spent  on  legal  matters  will  not  directly 
increase  readiness  (because  "he's  there  anyway"), ^ one 
need  only  to  point  to  the  man-hours  spent  by  staff  per- 
sonnel on  such  matters. 

As  was  discussed  in  Chapter  IX,  Table  V sets  forth 

the  cost,  in  man-hours,  of  time  spent  on  military  justice 

1 7 

matters  within  the  2nd  Marine  Division.  As  Table  XVI  re- 
flects, only  22%  of  the  man-hours  set  out  in  Table  V involved 
leaders.  The  remaining  78s  involved  support  personnel. 
Moreover,  as  was  pointed  out  in  Chapter  IX,  Table  XV  does 
not  reflect  physical  resource  costs  or  salary  costs  for 
witnesses,  accused,  escorts,  drivers  and  military  police. 
(Statistics  are  not  presently  available  to  measure  these 

particular  costs,  but  could  be  obtained  with  a reasonable 

1 8 

amount  of  time  and  manpower. ) x 

By  pointing  to  the  impact  on  his  support  staff,  the 
military  leader  is  on  firm  ground.  The  size  of  the  support 
staff  for  any  military  organization  is  based  on  the  support 
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needs  of  that  organization.  If  those  needs  diminish,  so 

should  the  need  for  the  size  of  the  staff.  Any  dinunish- 

ment  in  personnel  is  a direct  cost  savings.  Although 

formal  change  to  an  organization  may  bo  a complex  matter, 

it  need  not  be.  Those  military  leaders  who  have  the 

authority  to  urge  appropriate  Congressional  legislation, 

also  have  the  authority  to  make  such  organizational  changes 

expeditiously.  The  more  man-hours  and  physical  resources 

available  to  the  commander,  the  greater  should  be  his 

1 9 

combat  readiness. 

Last,  but  perhaps  the  most  important  point  to  make  in 
this  discussion,  is  the  fact  that  the  man-hours  expended 
by  the  leader  ("who's  there  anyway")  should  not  be  dis- 
carded in  any  computation  of  impact  cost.  Although  the 
military  leader  needs  to  be  able  to  show,  separately,  the 
cost  of  his  support  personnel,  he  should  do  so  only  to 
keep  such  discussions  on  a quantitative  basis.  His  time  and 
that  of  his  subordinate  leaders  is  obviously  critical  to 
combat  readiness.^0  Although  savings  in  a leader's  time 
may  not  result  directly  in  dollar  savings,  it  will  increase 
combat  readiness.  By  putting  a dollar  value  on  his  time 
as  well  as  that  of  his  support  personnel,  the  line  officer 
can  show,  in  measurable  terms,  how  much  the  military 
justice  system  is  costing  the  military  services.  Any  in- 
crease in  man-hours  required  can  be  easily  measured.  If 
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the  increase  appears  to  be  prohibitive,  appropriate 
action  should  be  initiated. 

In  summary,  it  can  be  seen  that  the  simplest  ap- 
proach to  use  in  measurinq  the  nexus  between  combat  * 
readiness  and  the  cost  of  any  given  legal  right  is  to 
use  a surrogate  measure.  That  surrogate  measure  is  the 
cost  of  the  lost  man-hours  and  physical  resources  which 
were  expended  on  military  justice  matters.  Such  a surro- 
gate  measure  is  easy  to  understand  and,  given  a reasonable 
amount  of  effort,  it  is  easy  to  compute. 
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CHAPTER  XIV 

CONCLUSIONS  AND  RECOMMENDATIONS 

There  appears  to  be  little  doubt  that  our  present 
military  justice  system  is  in  substantial  disarray,  too 
costly,  and  in  reed  of  major  repair.  If  another  Vietnam- 
type  war  should  occur  before  corrective  action  is  taken, 
there  is  little  doubt  that  the  system  would  prove  to 
be  exceedingly  ineffective,  extremely  expensive,  and  very 
disruptive  to  combat  readiness.  Corrective  action  is 
urgently  needed.  Despite  the  valiant  efforts  of  some  of 
our  Judge  Advocates  General,  enough  is  not  being  done  and 
it  is  not  being  done  within  the  time  frame  needed.  Only 
the  line  officer  community  can  rectify  the  situation 
quickly  and  effectively.  They  can  do  this  best  by  continu- 
ally insisting  on  a quantification  of  the  problems  and  swift 
resolutions.  Military  leaders  should  get  directly  involved. 
They  should  be  using  their  lawyers  to  resolve  their  prob- 
lem and  not  vice  versa.  The  problems  are  easily  correctible, 
but  not  by  the  methods  presently  being  used  by  the  lawyers . 
Although  noteworthy,  the  lawyers'  efforts  are  embroiled  in  an 
approach  too  cumbersome  for  easy  solution,  too  complex 
for  anyone  but  the  lawyer  to  understand,  and  too  narrow 
for  an  effective  appreciation  of  the  intricacies  of  com- 
mand and  the  duties  of  the  line  officer. 
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In  order  for  the  line  officer  community  to  ensure 
that  their  actions  remain  as  meaningful  as  possible,  it 
is  recommended  that: 


1.  If  they  need  to  deleyate  further  analyses  of 
thoughts  contained  in  this  research  report,  they 
delegate  it  to  other  line  officers. 3 

2.  They  take  immediate  steps  to  commence  maintaining 
complete  statistics  as  to  the  man-hours  and 
physical  resources  being  expended  on  those 
extrinsic  rights  set  forth  in  Chapters  VI  through 
VIII . 2 

3.  They  evaluate  and  reevaluate,  on  a continuing 
basis,  those  extrinsic  rights  set  forth  in  Chap- 
ters VI  through  VIIT  in  terms  of  their  cost  to 
the  military  and  their  benefit  to  the  accused- 

4.  They  take  appropriate  action  to  educate  all  line 
officers:  that  the  military  justice  system  belongs 
to  them;3  that  it  need  not  be  a system  inherently 
adverse  to  the  needs  of  the  command;  that  where  the 
system  costs  too  much,  it  can  and  should  be  reevalu- 
ated quantitatively  for  purposes  of  formulating 
timely  ameliorative  action;  that  since  the  military 
justice  system  belongs  to  the  military  leaders, 
they  should  run  the  system  and  not  vice  versa;  and 
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that  they  should  resoundly  resist  being  categorized 

as  mentally  incompetent  oi  comprehending  the  meaning 

, , 4 

of  justice,  fair  play,  and  impartiality. 

5.  That  they  take  immediate  steps  to  abolish  the 
following  rights  of  accused: 

a.  Right  to  refuse  non  judicial  punishment ; •* 

b.  Right  to  refuse  trial  by  summary  court- 
martial  ; 6 

c.  Right  to  raise  the  Catlow/Russo  motion; 

d.  Right  to  have  a Staff  Judge  Advocate's  pre- 
trial letter  sent  to  the  convening  authority 
prior  to  the  accused  being  referred  to  trial 
by  general  court-martial; 

e.  Right  to  have  a Staff  Judge  Advocate's  review 
letter  (regarding  legality  of  findinqs)  be 
sent  to  the  Commanding  General  in  those  cases 
where  the  flag  officer  must  review  the  record 
of  trial; 

f.  Right  to  have  an  individually  requested  mili- 
tary lawyer,  situated  more  than  100  miles  away, 
be  made  available,  regardless  of  his  availa- 
bility; 

g.  Right  to  have  witnesses  from  outside  of  a war 
zone  appear  in  person  at  a trial  conducted 
within  that  war  zone  if  that  witness  is  only 
a witness  in  extenuation  and  mitigation  or  i 1 
that  witness'  testimony  would  be  cumulative. 

h.  Right  to  an  Article  32  hearing. 

6.  That  concerted  effort  be  made  to  effectuate  the 
proposed  legislation  discussed  in  Appendix  XV  which 
would  permit  further  review  of  court-martial  cases 
to  the  Supreme  Court.  ® 


‘)h 


That  concerted  effort  bo  made  to  block  the  pro- 
posal set  forth  in  Appendix  XX  to  eliminate 
administrative  discharges  in  lieu  of  court-martial 
until  such  time  as  the  corrective  action  already 
needed  to  rectify  the  present  disarray  of  the  mili- 
tary justice  system  can  be  effected.  Furthermore, 
the  elimination  proposal  should  not  be  effected 
until  the  line  officer  community  has  had  time  to 
thoroughly  analyze  its  effect  on  combat  readiness. 
They  were  not  consulted  regarding  the  formulation 

of  this  proposal  and  they  should  not  acquiesce  in 
9 

its  acceptance. 

That  the  line  officers  establish  their  own  standing 
committee  to  continually  monitor  the  impact  of 
present  and  proposed  military  law  on  the  ability 
of  the  commander  to  perform  his  duties.*0  This 
committee  could  then,  through  proper  channels,  pro- 
vide meaningful  input  to  the  legal  community  and  its 
standing  committee. 


NOTES 


! 
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CHAPTER  I 

1.  Remarks  made  by  Admiral  Shear  on  18  October  1976  to 
an  assemblage  of  the  attendees  to  the  1976  Annual  Navy-Marine 
Corps  Judge  Advocate  General  Conference  conducted  in 
Washington,  D.C. 

? . It  is  recognized  that,  while  a lawyer  may  not  use 
legal  rhetoric,  there  is  no  way  that  he  can  totally 
divorce  himself  from  leqalistic  approaches  to  analyses. 

3.  See  Ch.  II  infra. 

4.  The  term  laissez  faire,  as  used  here,  is  not  meant 
to  denote  an  intentional  disregard  of  the  military  justice 
system,  but  rather  an  unconscious  relinquishment  of  control 
over  that  system. 

5.  In  Chs.  II  and  XIII,  the  author  describes  how  only 
the  line  officer  community  can  rectify  the  gross  weaknesses 
that  exist  in  our  present  military  justice  system. 

6.  This  report  explains  how  the  military  justice  system 
can  be  analyzed  quantitatively  and  corrective  action  taken 

by  means  of  legislative  changes.  Such  changes  can  take 
considerable  time.  If,  as  Chapter  II  pp.  3-12,  points  out, 
the  proposed  changes  come  too  late  or  move  too  slowly,  the 
military  justice  system  will  probably  not  be  able  to  cope 
with  the  exigencies  of  another  Vietnam-type  war.  See  Ap- 
pendices VI  through  VIII,  for  example,  of  how  the  accused  can 
presently  manipulate  the  system  and  turn  any  court-martial 
into  an  exceedingly  expensive  undertaking.  For  those  who 
might  conclude  that  the  conduct  of  those  defense  counsel 
referred  to  in  Appendices  vr  through  VTII  is  unethical,  they 
should  read,  for  a contrary  opinion,  Donald  J.  Glazen, 

"What  are  the  Limits  of  Lawyer's  Professional  Conduct  in 
Defending  a Client,"  Florida  Bar  Journal,  June  1976,  p.  332  . 

See  also  William  H.  ScRaap,  "Justice  For  G.  I.  Joe,"  J u r 1 s 
Doctor,  March  1978,  p.  19,  wherein  he  admits:  "What  makes 
the  witness  cases  so  important  is  that  in  the  military  all 
required  witnesses  are  produced  at  government  expense,  even 
if  a civilian  must  be  flown  half-way  around  the  world.  The 
leverage  this  gives  a defense  attorney  can  be  significant." 

See  also  the  Court  of  Military  Appeals'  decision  in  United 

States  v.  Willis,  1 M.J.  384  (C.M.A.  1975)  wherein  they  ex-  j 

panded  the  accused's  right  to  witnesses.  See  also  the  Court 
of  Military  Appeals'  decision  in  United  States  v.  Palenius, 

2 M.J.  86,  90  (C.M.A.  1977),  wherein  the  Court  stated  that 
the  defense  counsel  must  render  the  accused  "informed  advice 
to  his  client  with  respect  to  the  evidence  and  available 
options . " (Emphasis  added). 
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Chapter  II 

1.  William  T.  Generous,  Jr.,  Swords  and  Scales  (Port 
Washington,  N.Y.:  Kennikat  Press,  13^3)  , pi  48,  quoting 
Frederick  Bernays  Wiener.  Wiener  also  predicted  before 
the  same  Congressional  Subcommittee  meeting  in  which  he 
quoted  General  Sherman  that  "the  Court  of  Military  Appeals 
would  run  aground  on  at  least  two  shoals:  first,  courts 
of  such  limited  jurisdiction  had  always  been  staffed  by 
poorly  qualified  men;  and  second,  civilians  sitting  on  the 
proposed  bench  would  be  unable  to  comprehend  the  subtleties 
of  sophisticated  military  cases." 

2.  Schlesinger  v.  Councilman .420  U.S.  738,757  (19  741  . 


3.  Figure  1 does  not  reflect  the  fact  that  the  Marine 
Corps  did  not  become  a part  of  the  Department  of  the  Navy 
until  the  Act  of  June  30,  1834.  Prior  to  that  date,  a 
Marine  Corps  Unit  followed  the  law  of  the  branch  of  the 
service  to  which  it  was  attached.  See  William  Winthrop, 
Military  Law  and  Precedents  (Washington:  Government 
Printing  Office,  1920)  , p.  74 . 


4.  Act  of  May  5,  1950,  Pub.  L.  No.  81-506,  &1,  64, 

Stat.  108.  This  act  has  subsequently  been  amended  and  codi- 
fied as  Uniform  Code  of  Military  Justice,  arts.  1-140,  10  U.S.C. 
jf £ 801-940  (1970),  hereinafter  cited  as  U.C.M.J.  or  the  Code 

in  text  and  in  footnotes. 

5.  During  the  past  half  century,  there  has  been  a 
steady  erosion  of  the  commanding  officer's  authority  over 
courts-martial.  Accompanying  this  erosion  is  the  ever-in- 
creasing recognition  that  the  military  accused  is  entitled 
to  many  of  the  same  constitutional  rights  as  his  civilian 
counterpart.  See,  for  example,  United  States  v.  Tempia, 

16  C.M.A.  629,  37  C.M.R.  249  (1967)  and  O'Callahan  v.  Parker, 

395  U.S.  258  (1969).  Also  accompanying  this  erosion,  is  the 
projection  of  the  lawyers  into  the  court-martial  proceedings 
on  an  ever-increasing  basis.  See  note  4 supra  and  Figure  1, 

6.  The  author  could  find  no  evidence  of  today's  con- 
troversy over  the  unified  military  justice  system  having 
ever  reached  the  same  magnitude  before. 


7.  The  judge  advocates  general  are  not,  themselves, 
subordinate  to  the  judges  of  the  appellate  courts,  but 
> their  judge  advocates  practicing  military  criminal  law  are. 
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3.  United  States  v.  Catlow,  23  C.M.A.  142,  48  C.M.R. 
758  (1974). 

9.  United  States  v.  Russo,  I.M.J.  134  (C.M.A.  1975). 

10.  in  re  Grimley,  137  U.S.  147  (1890)  . 

11.  O'Callahan  v.  Parker,  395  U.S.  258  (1969). 

12.  Schlesinger  v.  Councilman,  420  U.S.  738  (1975). 

13.  United  States  v.  Beeker,  18  C.M.A.  563,  40  C.M.R. 
275  (1969) . 

14.  Schlesinger  v.  Councilman,  420  U.S.  738  (1975). 

15.  United  States  v.  McCarthy,  2 M.J.  26  (C.M.A.  1976) 

16.  United  States  v.  Gonzales,  NCM  76  0787  (N. C.M.R. 

20  September,  1976  unpublished) . 

17.  See  United  States  v.  Saulter,  1 M.J.  928  (N. C.M.R. 
1976);  United  States  v.  Turner,  1 M.J.  1035  (N. C.M.R.  1976); 
United  States  v.  Roulo,  1 M.J.  1071  (N. C.M.R.  1976). 


18 


See  n.  15  supra  and  United  States  v.  Moore. 


19.  See  United  States  v.  Merchant,  2 M.J.  731  (A. F. C.M.R. 
1976);  United  States  v.  Schocker,  2 M.J.  724  (A. F. C.M.R.  1976); 
United  States  v.  Batson,  2 M.J.  716  (A. F. C.M.R.  1976); 


United 

States  v.  Clay,  2 M. 

, J.  721  (A. F. C.M.R.  1976)  ; 

20  . 

United  States  v. 

Alef , 3 M.J.  414  (C.M.A.  1977). 

21  . 

Ibid. 

22  . 

Ibid. 

23. 

United  States  v. 

Booker,  3 M.J.  443  (C.M.A.  1977). 

24. 

See  Appendix  III. 

25. 

See  Appendix  IV, 

pp.  Iv-5  - IV-6. 

26. 

See  Appendix  XVI. 

27. 

See  Appendix  VII 

for  confirmation  of  this  concern. 

28. 

See  W.  Hays  Parks 

, "Crimes  in  Hostilities," 

Marine  Corps  Gazette,  2 November  1976,  p.  3, 


29. 


See  ns.  8 and  9 supra. 


! 


30.  See  United  States  v.  Willis,  3 M.J.  94  (C.M.A. 

1977) , wherein  the  court  held  that  military  convenience 

is  not  a relevant  consideration  in  any  decision  whether  to 
produce  a requested  witness.  The  court  went  on  to  say 
that  once  materiality  is  shown,  the  government  must  either 
produce  the  witness  or  abate  the  decision.  See  also 
Appendices  VI  through  VIII. 

31.  Ibid. 

32.  By  the  word  "jury"  is  meant  a members  court. 

33.  In  the  case  of  United  States  v.  Russo,  1 M.J.  134, 
137  (C.M.A.  1975)  , the  Court  of  Military  Appeals  held  that 
enlistments  involving  recruitment  misconduct  are  void.  Once 
the  issue  of  a void  enlistment  was  raised,  the  government 
had  an  affirmative  duty  to  "establish  jurisdiction  over  him  . 

34.  This  assertion  is  based  on  the  author's  observa- 
tions and  experiences  as  a General  Court-Martial  Judge 
during  1974-1975  and  as  the  Director,  Appellate  Government 
Division,  Navy ; JAG  during  1972-1974. 

35.  This  assertion  is  based  on  the  author’s  personal 
experience  as  a military  justice  officer  for  the  1st 
Marine  Division  in  Vietnam  during  1966. 

36.  Stated  during  an  interview  with  author  an  12  April, 
1978  by  the  Judge  Advocate  General  of  the  Navy. 


Chapter  III 

1.  See  Ch.  XIII  infra  for  more  detail. 

2.  See  Ch.  X for  details  as  to  most  recent  increase. 

3.  See  Office  of  the  Assistant  Secretary  of  Defense 
(Comptroller),  National  Defense  Budget  Estimates  for  FY  1978, 
p . 138. 

4.  See  Arthur  T.  Hadley,  "Soviet  Equipment  Tops  NATO 
Arms,"  The  Providence  Sunday  Journal,  4 June  1978,  p.  l;l-2. 

5.  It  is  the  author's  opinion  that  the  discussions  set 
forth  in  Chapter  II  support  this  contention. 

6.  By  the  term  "misled"  is  meant  that  those  presently 
overseeing  the  military  justice  system  are  not  advisinq  the 
law  officers  of  such  matters.  See  Appendix  XV  as  to  attitude 
of  the  1978  class  of  the  Naval  War  College  regarding  certain 
aspects  of  the  military  justice  system. 
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7.  This  conclusion  is  based  in  part  on  Appendix  XV; 
in  part  on  the  results  of  numerous  conversations  with  line 
officers  during  the  research  on  which  this  report  is  based; 
and  in  part  on  a paucity  of  any  written  record  of  such  a 
recognition  on  the  part  of  line  officers. 

8.  By  the  phrase  "price  tag  on  justice"  is  meant  that 
the  military  justice  system  can  be  broken  down  into  different 
types  of  rights  whose  cost  in  terms  of  man-hours  and  physical 
resources  could  be  measured  if  adequate  records  were  main- 
tained. 

9.  It  is  realized  that  the  groups  in  question  will 
take  issue  with  this  assertion.  However,  if  a group  really 
wants  to  demonstrate  its  desire  to  work  forthrightly  with  the 
line  officer  community,  they  need  only  do  so. 

10.  Judge  Advocate  General's  School,  United  States  Army, 

Cases  and  Materials  on  the  Analysis  of  the  Military  Criminal 
Legal  System,  Volume  I,  2nd  ed.  (Charlottesville,  VA. : 1975), 

p.  2 . 

11.  See  Ch.  XIII  infra. 

12.  See  Tom  Philpott,  "Changes  to  U.C.M.J.  Proposed  by 
C.M.A.,"  The  Navy  Times,  21  November  1977,  p.  1:4-5.  See  also 
Tom  Philpott,  "Some  Critical  of  CMA's  'Revolution,'"  The  Navy 
Times , 28  November  1977,  p.  24:1-5. 

13.  Ibid. 

14.  Assertion  based  on  personal  research  and  conversa- 
tion with  numerous  lawyers  in  Washington,  D.C.  during  the 
research  phase  of  this  study. 

15.  See  Tom  Philpott,  "DOD  Counsel  Would  Abolish  CMA , " 
The  Navy  Times,  3 April  1978,  p.  20:1-4. 

16.  Uniform  Code  of  Military  Justice,  art.  67  (g) , 

10  U.S.C. J 867 (g)  (1970)  . 

17.  U.C.M.J.  art.  67(g)  does  not  usurp  the  nonlawyers' 
authority  to  participate  in  changes  to  the  law.  It  mainly 
states  that  the  judge  advocates  general  and  the  Court  of  Mili- 
tary Appeals  will  meet  annually  to  report  number  and  status  of 
pending  cases  and  any  recommendations  relating  to  uniformity 
of  policies. 
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18.  Task  Force  on  the  Administration  of  Military 
Justice  in  the  Armed  Forces,  Report  on  the  Task  Force  on 
the  Administration  of  Military  Justice  in  the  Armed  Forces, 
Vol.  1 (Washington : U.S.  Dept,  of  Defense,  1972)  , intro- 
ductory  material,  pp.  unnummberd. 

19.  Ibid.,  Vol.  I,  pp.  112-127. 

2°.  Ibid. , Vol.  II,  pp.  104-105. 

21.  U.S.  General  Accounting  Office,  Need  For  and  Uses 
of  Data  Recorded  on  DP  214,  Report  of  Separation  from  ActuaT 
Duty,  23  January  1975  (Washington:  U.S.  General  Accounting 
Office , 1975);  U.S.  General  Accounting  Office,  Urgent  Need 
for  a Department  of  Defense  Marginal  Performer  Discharge- 
Program,  23  April  1975  (Washington;  U.S.  General  Accounting 
Office , 1975) ; U.S.  General  Accounting  Office,  More  Effective 
Criteria  and  Procedure  Needed  for  Pretrial  Confinement,  30 
July  19  7 5 "("Washington:  U.S.  General  Accounting  OfticeT 
1975) ; U.S.  General  Accounting  Office,  People  Get  Different 
Discharges  in  Apparently  Similar  Circumstances,  1 April  19~76 
(Washington  : U . S . General  Accounting  Office”,  1976);  t).5. 
General  Accounting  Office,  The  Clemency  Program  of  1974, 

7 January  1977  (Wasnington:  U.S.  General  Accounting  Office, 
1977) ; U . S . General  Accounting  Office,  Millions  Being  Spent 
to  Apprehend  Military  Deserters  Most  of  Whom  are  Discharged' 
as  Unqualified  for  Retention,  3l  January  1977  (Washington: 

U.S . General  Accounting  Office,  1977)  ; U.S.  General  Accounting 
Office,  Military  Jury  System  Needs  Safeguards  Found  in 
Civilian  Federal  Courts,  6 June  1977  (Washington:  OTs . 
General  Accounting  Office,  1977)  ; U.S . General  Accounting 
Office,  Eliminate  Administrative  Discharges  in  Lieu  of  Courts- 
Martial;  Guidance  for  Plea  Agreements  in  Military  Courts  is 
Needed , 2fi  April  19 7 9 (Washington : U.S.  General  Accounting 
Office,  1978 ) . 

22-  Assertion  based  on  personal  conversations  with  GAO 
team  members  who  were  doing  surveys  at  Camp  LeJeune,  N.C., 
during  1975-1977. 

23.  The  proposal  contained  at  Appendix  XX  would  sub- 
stantially increase  the  cost  of  the  military  justice  system 
and  the  number  of  courts-martial  within  the  armed  services. 
Such  a cost  can  be  computed  using  approaches  and  data 
contained  in  this  report.  Using  FY  76  data,  the  additional 
annual  cost  would  be  in  the  millions  of  dollars. 

24,  Ibid. 
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25.  Jimmy  Carter,  "Address  to  People  of  Other  Nations: 
President's  Remarks  to  People  of  Other  Nations  on  Assuming 
Office."  Weekly  Compilation  of  Presidential  Documents, 

24  January- T5TT,  pp.  89-90 . 


26.  By  the  phrase  "extrinsic  to  the  Constitution"  is 
meant  not  guaranteed  by  the  minimum  requirements  of  the  Con- 
stitution, as  presently  interpreted  by  the  Supreme  Court. 


27.  By  the  phrase  "directly  involved  in  the  matter" 
is  meant  taking  an  active  role  in  the  running  of  the  military 
justice  system  and  in  committees  established  to  propose 
changes  to  that  system. 


Chapter  IV 


1.  See  Edward  F.  Sherman,  "Military  Justice  Without 
Military  Control,”  82  Yale  L . J . , 1973,  pp.  145-163. 

2.  See  John  T.  Willis,  "The  United  States  Court  of 
Military  Appeals  - "Born  Again,"  52  Indiana  Law  Journal, 
1977,  pp.  151-166. 

3.  See  Luther  West,  "A  History  of  Command  Influences 
on  the  Military  Justice  System,"  18  u.C.L.A.  L.  Rev. 

1970,  p.  1. 

4.  See  Edward  F.  Sherman,  "The  Civilization  of 
Military  Law,"  22  ME . L . Rev . , 1970,  p.  61. 


5.  See  Appendix  XVI,  p.  XVI -7. 

6.  By  the  word  "irrelevant"  is  meant  not  relevant 
for  an  analysis  of  the  system  as  opposed  to  an  analysis 
of  a legal  concept. 

7.  An  example  of  a "substantive"  right  is  the  right 
against  self-incrimination . An  example  of  a procedural 
right  is  the  right  to  a peremptory  challenge  of  a court 
member. 

8.  See  Schlesinger  v.  Councilman,  420  U.S.  738  (1974)  . 

9.  See  Appendix  XVI,  p.  XVI-8. 

10.  During  the  research  phase  of  this  study,  the 
author  found  some  line  officers  saying,  in  effect,  "The 
accused  doesn't  have  too  many  rights;  it's  the  procedure 
that's  too  cumbersome."  See  Ch.Hl,  n.  6 supra. 
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11 . 

See 

n.  8 supra. 

12. 

See 

n.  7 supra. 

13. 

See 

Appendix  IV,  p.  IV-19. 

Chief 

Judge  Fletcher 

envisions 

two 

systems:  one  for  the 

alleged 

"discipline 

Level"  and  one  tor  the  alleged  "judicial  level." 

14.  See  Appendix  IV.  p.  IV-19.  By  " judicialization" 
is  meant:  Controlled  by  the  judge  vis-a-vis  the  commanding 
o f f i ce  r . 

15.  By  "civilization"  is  meant:  making  the  military 
justice  system  more  like  a mirror  image  of  the  civilian 
court  system.  See  also  notes  1 and  4 supra. 

16.  By  "quant  if ication"  is  meant  measurable. 

17.  By  "nonquantif iable"  is  meant  not  measurable. 

18.  By  "intrinsic  rights"  is  meant  rights  which  the 
minimum  requirements  of  the  Constitution,  as  presently  in- 
terpreted by  the  Supreme  Court,  require  to  be  afforded  a 
serviceman . 

19.  See  Appendix  XXI.  The  proposal  contained  in 
Appendix  XXI  was  pending  on  the  OMB  level  as  of  8 June,  1978  . 

20.  Ibid. 

21 . Ibid. 

22.  See  n.  8 supra. 


Chapter  V 

1.  During  the  period  10-14  April  1978,  the  author 
traveled  to  Washington,  D.C.»  and  interviewed  department 
and  section  heads  in  the  offices  of:  Code  OT  (Training), 
Headquarters,  Marine  Corps;  Code  JA  (Judge  Advocate  Di- 
vision, Headquarters,  Marine  Corps;  the  Judge  Advocate 
General  of  the  Navy;  the  Assistant  Judge  Advocate  General 
of  the  Navy  for  Military  Justice;  the  Criminal  Law  Division, 
Army  JAG;  and  the  Criminal  Law  Division,  Air  Force  JAG. 
During  the  period  17-21  April  1978,  the  author  traveled  to 
Camp  Lejeune,  N.C.  and  interviewed:  the  lawyers  of  the  2nd 
Marine  Division;  the  general  court-martial  judges  assigned 
to  the  Navy-Marine  Corps  Judiciary  Activity,  Camp  LeJeune, 
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N.C.;  the  special  court-martial  judges  assigned  to  the 
Marine  Corps  Judiciary  Activity,  Camp  LeJeune , N.C.;  the 
Commanding  General  and  the  Assistant  Division  Commander, 

2nd  Marine  Division;  the  offices  of  the  G-l  and  G-3,  and 
the  Division  Provost  Marshal;  the  2nd,  6th,  8th  Marine 
Regiments  and  selected  battalions  and  companies  attached 
thereto;  and  the  2nd  Tank  Battalion  and  the  companies  at- 
tached thereto.  Upon  his  return  to  Newport,  R.I.,  the 
author  has  maintained  telephone  communi cations  with  the 
aforementioned  legal  offices  situated  in  Washington,  D.C.. 
Moreover,  while  conducting  the  survey  reported  in  Appendix  XV, 
the  author  personally  discussed  his  research  project  with 
at  least  fifty  students  of  the  Naval  War  College. 

2.  This  assertion  is  based  on  the  results  of  conver- 
sations with  numerous  lawyers  and  nonlawyers  during  the  re- 
search phase  of  this  study. 

3.  This  assertion  is  based  on  the  author's  personal 
observation  as  a Staff  Judge  Advocate  at  Camp  LeJeune,  N.C., 
during  the  period  1975-1977. 

4.  By  the  term  "less  expensive  way  out"  is  meant 
less  expensive  in  terms  of  man-hours  expended  on  "ridding" 
the  service  of  the  service  member  involved.  See  Appendix 
XVI  , p.  XVT-J  and  Appendix  XVIII,  p.  XVI 1 1- 1. 

5.  U.S.  Army,  Personnel  Separations , AR  635-200 

(Washington:  21  N ovembe r 1977)  ; U.S.  Navy , Bureau  of  Naval 

Personnel  Manual,  art.  3850220,  (Washington:  n.d.);  U.S. 
Marine  Corps,  Marine  Corps  Expeditious  Discharge  Program, 

MC  Bui  19  00  , MFP-3  7-dlm  (Washington:  12  November  1975)  ; 

U.S.  Air  Force,  Separations  Upon  Expiration  of  Term  of  Service 
for  Convenience  of  Government,  Minority,  Dependency,  an? 

Hardship  AFR  39-10  (Washington:  3 Januarv  1977).  See  Qh.  IV 
Table  2,  p.  29,  as  to  the  number  used  each  fiscal  year  since 
1974  and  for  the  source  of  this  information. 


6.  See  also  Table  1 supra. 

7.  See  Figure  1 supra.  By  the  term  "qualify"  is 
meant:  meet  the  requirements  set  forth  as  a basis  for  such 
a discharge. 

8.  This  assertion  is  based  on  the  author's  personal 
experience  dealing  with  commanding  officers  while  he  was  a 
Staff  Judge  Advocate  at  Camp  LeJeune,  N.C.  during  the 
period  1975-1976.  See  also  Appendix  XVI,  p.  XVI-4  and 
Appendix  XVIII,  p.  XVIII-1. 


See 


9.  Perhaps  even  the  "spirit"  of  the  regulation. 
Appendix  XXIV  as  an  example  of  a regulation.  See  also 
Ch.  VIII  infra;  Appendix  XVI,  p.  XVI-4;  and  n.  8 supra. 

10.  United  States  v.  Booker,  J M.J.  443  (C.M.A.  1971). 


11 . Ibid . 

12.  Ibid. 

13.  See  U.S.  Army,  "Personnel  Separations",  AR  635-200 

(Washington;  21  November  1977),  p.  10;  U.S.  Navy,  Bureau  of 
Naval  Personnel  Manual,  art.  3650220  (Washington;  nTcTTTl 
U.S.  Marine  Corps,  Marine  Corps  Separations  and  Retirement 
Manual , MCO,  p.  1900 . 16B  (Washington : 23  March  1976) , Ch.  6, 

p.  43;  U.S.  Air  Force,  Separations  for  Unsuitability,  Unfit- 
ness or  Misconduct;  Resignation  or  Request  for  Discharge  for 
Good  of  the  Service,  and  Procedures  for  the  Rehabilitation 
Program  (Washington : 20  July  1976) , p. 


14.  See  Ch.  VII  infra. 


15.  This  assertion  is  based  on  conversations  with 
numerous  line  officers  during  the  research  phase  of  this  study. 
See  n.  1 supra. 


Chapter  VI 

1.  Middendoff  v.  Henry,  425  U.S.  25  (1976).  See 

also  Rufus  O.  Young,  Jr.,  "Due  Process  in  Military  Probation 
Revocation:  Has  Morrissey  Joined  the  Service?"  65  Mil.  L. 

Rev . , Fall  1975,  pp.  1-56. 

2.  A Navy  accused  is  an  example  only  because  of  the 
JAGMAN  citation  on  pp.  29-30.  An  accused's  rights  may 
emanate  from  several  sources:  the  Constitution,  as  inter- 
preted by  the  Supreme  Court;  the  U.C.M.J.;  the  Manual  for 
Courts-Martial,  United  States,  1969  (Rev.  ed.)  hereinafter 
cited  as  MCM,  1969  (Rev.][J;  Presidential  Regulations;  and 
departmental  regulations. 


Chapter  VII 

1.  Act  of  May  5 , 1950  , Pub.  6 No.  81-506  ,.$  1,  64  Stat. 
108.  This  act  was  subsequently  amended  and  codified  as 
Uniform  Code  of  Military  Justice  arts.  1-140,  10  U.S.C.^J 
801-940  (1970) . 
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Chapter  VIII 

' 

1.  See  Bradley  K.  Jones,  "The  Gravity  of  Administrative 
Discharges,"  59  Mil.  L.  Rev.  Winter  1973,  p.  1. 

2.  See  r.  o.  Everett,  "Military  Administrative 

‘ Discharges  - The  Pendulum  Swings,"  Duke  L . J . , 1966 , p.  41. 

13.  See  ch . V , Table  I,  p.  27  supra  for  a list  of  the 
various  types  of  administrative  discharges  in  the  Air  Force. 
See  also  Appendix  XXV  for  a general  discussion  of  the  rights 
of  a respondent  in  the  U.S.  Navy  and  U.S.  Marine  Corps. 

4.  See  ns.  1 and  2. 

5.  See  ch . V,  Table  II,  p.  29  and  memorandum 
from  Secretary  of  Defense  to  Secretaries  of  the  Military  De- 
partments, sub j : Report  of  the  Task  Force  on  the  Administra- 

Ition  of  Military  Justice  in  the  Armed  Forces,  11  January  1973, 
wherein  the  Secretary  of  Defense  directed  military  departments 
to  revise  their  procedures  for  OTHC  discharges  to  permit 
respondents  opportunity  to  consult  with  a military  lawyer  at 
the  outset  of  the  procedure  for  elimination. 


6 • Ibid. 

7*  See  Appendix  XXV. 

8.  See  Appendix  XXV,  pp.  XXV-1  - 2. 


9.  In  fact,  the  author  encountered  few  line  officers 
who  had  a clear  understanding  of  what  rights  a respondent 
is  usually  afforded  in  connection  with  a pending  administra- 
tive discharge. 


10.  See  United  States  v.  Thomas,  1.  M.J.  397,  405 
(C.M.A.  1976)  wherein  Chief  Judge  stated:  "...  the  points 
of  all  such  inspections  may  not  be  used  either  as  evidence 
in  a criminal  or  quasi -criminal  proceedings  . . ."  . It 

is  not  certain  what  Chief  Judge  Fletcher  meant  by  "quasi- 
criminal proceedings."  He  may  have  been  referring  to  pon- 
judicial  punishment,  summary  court-martial,  or  administrative 
discharge  proceedings. 
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Chapter  IX 

1.  Based  on  personal  knowledge  of  the  author  who 
was  assigned  the  duty  of  Military  Sponsor  for  the  GAO  team. 

2.  Ibid . Also  based  on  copies  of  files  retained  in 
author's  files . 

3.  At  his  request,  the  GAO  team  gave  the  author  a 
copy  of  the  statistics  they  obtained  during  their  survey. 

4 . The  author  has  been  given  excerpts  from  a copy 
of  the  proposed  GAO  report  covering  this  survey.  It  con- 
tains a disclaimer  of  such  use  in  the  future. 

5.  The  statistics  compiled  by  the  GAO  team  appear  to 
be  accurate.  During  the  week  17-21  April,  1978,  the  author 
visited  the  2d  Marine  Division,  Camp  LeJeune , N.C.  where 

he  discussed  the  workload  created  by  the  military  justice 
system  with  commanding  officers  in  every  regiment  from  the 
company  level  on  up.  Subsequent  to  his  return  to  Newport, 
R.I.,  the  author  received  numerous  letters  discussing  legal 
workloads  within  the  line  units.  These  letters  are  retained 
in  the  author's  files.  In  every  instance,  'they  corroborate 
the  GAO  statistics.  See  also  Ch . V,  n.  1 and  Appendix 

XIV. 

6 . See  n . 1 supra . 


7.  See  Appendix  XXVI.  In  discussion  on  9 May,  1978 
with  the  army  officer  from  the  Criminal  Law  Division,  JAG 
Army,  Washington,  D.C.,  who  allegedly  drafted  the  correspond 
ence  at  Appendix  XXVI,  it  was  ascertained  that  the  costs 
represented  therein  were  largely  based  on  "guestimate . " 

There  was  no  effort  to  obtain  cost  figures  from  commands 

in  the  field. 

8.  It  is  realized  that  such  an  extrapolation  for  non- 
lawyers may  not  be  totally  accurate  but , based  on  the  author 
experiences  and  research  with  regard  to  these  matters,  it 
should  be  fairly  accurate. 


Chapter  x 

1.  See  United  States  v.  Catlow,  23  C.M.A.  142, 

48  C.M.R.  758  (1974);  United  States  v.  Russo,  1 M.J.  134 
(C.M.A. , 1975).  See  also  Ch . VII,  p.  45. 

2.  See  Appendix  VIII. 
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3. 


Ibid. 


4.  This  assertion  xs  also  based  on  discussions  with 
various  general  court-martial  judges  conducted  during  the 
research  phase  of  this  study. 

5.  Ibid. 

6.  If  fact,  jury  trials  have  slightly  decreased  as 
is  reflected  by  Ch.  IX,  Table  XIII,  p,  70. 

7.  This  assertion  is  based  on  the  author's  experience 
as  a criminal  lawyer  with  the  Navy  and  Marine  Corps  for  the 
past  13  years. 


Chapter  XI 

1.  Middendoff  v.  Henry,  425  u.S.  25  (1976) . 

2.  United  States  v.  Booker,  3 M.J.  443  (C.M.A.  1977). 
See  also  U.C.M.J.  art.  15  which  states  an  accused  cannot 
refuse  non judicial  punishment  while  embarked  aboard  ship. 

3.  Ibid. 


4.  U.S.  Marine  Corps,  2nd  Marine  Division,  Office  of 
the  Staff  Judge  Advocate,  U.S,  v.  Booker,  3 M.J.  443 
(CMA  i^77) , OS JA  Memorandum  17/RLV/dcg  over  5600,  27  October, 
1977  (Camp  LeJeune , N.C.:  1977). 


5 . Ibid . 

6.  Based  on  interview  on  19  April,  1978  with  Major 
Ed.  Kline,  USMC,  Chief  Defense  Counsel,  2d  Marine  Divsion, 


Camp  LeJeune,  N.C. 

7. 

Ibid. 

8 . 

Ibid. 

9. 

Ibid. 

10. 

1978  with 

Determined  by  personal  discussions  on  18  April, 
the  G-3 , 2d  Marine  Division,  Camp  LeJeune,  N.C. 

11. 

The  cost 

calculation  does  not  include 

expense 

for  transportation  or  overhead  of  facili.ies. 

12.  Figures  for  the  Navy  were  excluded  because  an 
accused  cannot  refuse  nonjudicial  punishment  while  embaiked 
aboard  a ship.  See  U.C.M.J.,  art.  15. 
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Chapter  Xl  I 


1.  By  the  terms  "civil-type  crime"  is  meant  a 
crime  t t ii.Me  by  civil  courts  vis-a-vis  military-type 
crimes  which  are  triable  only  by  military  court. 

2.  United  States  v.  Booker,  3 M.J.  44  3 (C.M.A.  1977)  . 

3.  The  offense  of  "assault"  upon  a serviceman  who  is 
in  the  execution  of  police  duties  is  a military  offense 
whose  maximum  punishment  is  greater  than  simple  assault  and 
bat  tery  . 

4.  Most  purely  civil-type  crimes  are  not  minor 
crimes  (e.g.,  larceny,  murder,  rape,  robbery,  extortion, 
kidnapping,  and  manslaughter. 


5.  Total  number  was  compiled  from  Ch . V,  Table  II, 
p.  29. 


6.  Ibid. 


7.  See  Ch.  IX,  p.  59. 


Chapter  XIII 

1.  See  Chs.  IX  through  XII. 

2.  Sec  Appendices  XXVII  through  XXIX. 

3.  Statement  contained  in  an  undated  letter  submitted 
during  March  1978  from  the  CGFMFPAC  to  the  Fiscal  Director, 

110  Marine  Corps.  Kxcerpts  of  this  letter  are  contained  ir. 
author  * s files. 

4.  Ibid . Letter  also  states  in  part  that  imaginative 
alternatives  are  being  pursued  to  maintain  the  highest  degree 
of  combat  readiness  possible  despite  budget  restraints. 

5.  See  Ch.  X,  p.  67. 

b . See  Ch . V , n . I . 

7.  Most  line  officers  appeared  to  believe  the  military 
had  no  choice  but  to  go  along  with  the  Court  of  Military 
Appeals'  case-by-case  definition  of  justice.  They  spoke, 
for  the  most  part,  in  terms  of  restraint.  But  see  Appendix 
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8. 


Ibid . 


9.  This  is  only  the  author's  assumption  based  on  his 
own  personal  experiences.  See  Ch.  II,  n.  34  supra. 

10.  See  Chs.  V,  n.  1 and  II,  n.  34  supra. 

11.  See  Ch.  II,  n.  34  supra. 

12.  Ibid . By  the  word  "expert"  is  meant  a person  who 
specializes  in  a particular  subject  matter. 


13.  See  n.  9 supra. 

14.  Ibid . See  also  Ch.  V,  n.  1 supra. 

15.  See  also  Ch.  IV,  p.  27. 

16.  This  argument  was  posed  to  the  author  several  times 
during  the  research  phase  of  this  study.  See  Ch.  V,  n.  1 
supra . 

17.  See  Ch.  IX,  Table  V,  p.  60  supra. 

18.  See  Ch.XIV,  p.  88  infra,  as  to  the  author's 
recommendations  in  this  regard. 

19.  See  Appendix  XXX. 

20.  See  Appendix  XXIII. 


Chapter  XIV 

1.  See  Ch.  XIII,  p.  83. 

2.  The  author  was  amazed  at  the  paucity  of  meaningful 
statistics  regarding  the  quantitative  cost  of  the  military 
justice  system  and  its  impact  on  readiness. 

3.  It  belongs  to  them  as  it  does  all  military  service- 
men. It  is  the  author's  contention  that  since  the  military- 
leader  supervises  all  servicemen,  it  is  the  military  leader 
and  not  the  lawyer  who  should  ultimately  supervise  the  mili- 
tary justice  system. 

4.  See  Appendix  IV,  p.  IV-19. 

5.  But  see  mixed  reactions  to  questions  30  and  31  of 
Appendix  XV.  See  also  Ch.  VI,  p.  35. 


6. 


Ibid . See  also  Ch.  VI,  p.  38. 
See  Appendices  VI  and  VII. 
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7.  See  Appendices  VI  and  VII. 

8.  See  Ch.  IV,  p.  22,  wherein  it  was  discussed  that 
such  legislation  would  be  necessary  before  any  changes  could 
be  made  to  an  accused's  right  which  the  Court  of  Military 
Appeals  states  is  protected  by  due  process.  Such  legisla- 
tion would  be  required  before  any  changes  could  be  made  to 
the  Court  of  Military  Appeals'  rule  that  off-base  use  of 
drugs  is  not  "service-connected." 

9.  See  Appendix  XVIII,  p.  XVIII-1,  wherein  it  is 
alleged  that  Air  Force  Commanding  Officers  depend  on  the 
availability  of  the  administrative  discharge  avenue  of  dis- 
position. See  also  Appendix  XVI,  p.  XVI-4. 

10.  This  committee  should  be  a JCS-level  committee, 
chaired  by  a flag-rank  officer  and  composed  of  only  line 
officers.  It  is  the  author's  opinion  that  the  assignment 
of  one  lawyer  to  this  committee  would  neutralize  all  efforts 
to  quantify  existing  problems.  See  Ch.  XIII,  pp.  82-84. 
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APPENDIX  I 


SELECTED  DECISIONS  OF  THE  COURT  OF  MILITARY  APPEALS 
FOR  PERIOD  1975-1977 


[ 


FFLrCTFP  DECISION?  OF  THF  UNITED  STATES 
COURT  OP  MILITARY  APPEALS  (1975-1977) 


1.  In  United  States  v.  Puaso,  23  U3CMA  511,  50  CMP  650 
(1975),  en<r~UhTt«T~5tates  v.  Burden,  23  USCMA  510,  50  CMR 
649  (1975),  the  Court  held  that  recruiter  misconduct  In 
knowingly  enlisting  an  Ineligible  person  prevents  exercise 
of  court-martial  jurisdiction  over  that  person,  even  if 

he  served  for  months  after  enlistment.  Disproving  claims 
of  recruiter  misconduct  is  sometimes  impossible,  and 
ordinarily  expensive  because  witnesses  are  distant. 
Government  appellate  attorneys  are  trying  to  limit  the 
effect  of  these  decisions  in  current  cases. 

2.  In  United  States  v.  Jordan , 23  USCMA  525,  50  CMR  664 
( 19  75) , TTie  tourt  first  HeTiTthat  evidence  derived  from 
a search  of  a service  member  by  foreign  officials  in  a 
foreign  country  would  be  inadmissible  against  that  member 
in  a court-martial,  unless  the  search  met  Fourth  Amendment 
standards.  On  reconsideration,  the  Court  modified  the 
standard  to  require  that  the  search  meet  Fourth  Amendment 
standards,  or  that  it  be  conducted  in  accordance  with  local 
law,  without  any  instigation  or  participation  by  United 
•Hates  officials,  and  that  it  not  shock  the  conscience. 
United  States  v.  Jordan,  24  USCMA  156,  51  CMR  375  (1976). 
Jordan  overruled  the  lo'ng-atand ing  precedent,  Unitmd  States 
v.  ficlco,  5 USCMA  148,  17  CMR  148  (1954),  without'  necetilly 
for  the  facts  of  the  case  mandated  reversal  aven  under 
the  DeLeo  standard.  USCMA  is  the  only  court  which  has 
extended  the  exclusionary  rule  to  this  extent  in  foreign 
searches.  Its  approach  was  specifically  rejocted  by  the 
5th  Circuit  in  United  States  v.  Morrow,  537  P.2d  120  (5th 
Cir.  1976).  The  practical  effect  o t Jordon  probably  will 
be  that  hoot  countries  will  assume  jurisdiction  of  a greater 
number  of  cases,  thereby  depriving  accused  service  members 
of  other  Constitutional  rights. 

1.  In  United  Hates  v.  Ware,  24  USCMA  102,  51  CMR  275 
(1976),  the  Court  Inval id a ted  the  Manual  for  Courts-Martial 
provision  which  permitted  a convening  authority  to  overrule 
a military  judge  who  dismissed  a charge  on  an  issue  of 
lew.  Legislation  to  create  another  method  of  Government 
appeal  is  being  drafted  by  the  Joint  Service  Committee 
on  Military  Justice. 


4.  In  footnote  10  of  the  Ware  case,  sujyj*  at  277,  the 
Court  cast  doubt  on  the  President's  power  to  promulgate 
much  of  the  Manual  for  Courts-Martial.  In  practice,  the 
Manual's  content  is  drafted  by  tho  services.  There  are 
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several  indications  that  the  Court  vishos  to  take  over 
the  rule-waking  power.  A statutory  amendment  to  reaffirm 
the  President'll  power  has  been  drafted  by  the  Joint  Service 
Committee  on  Military  Justice. 

5.  In  United  States  v.  Moseley,  24  fJSCMA  173,  51  CMF  392 
(1976),  It  was  held  improper  for  trial  counsel  to  argue 
that  the  Court  should  consider  the  deterrent  effect  upon 
others  in  determining  an  appropriate  sentence.  The 
abandonment  of  thi3  concept  strikes  at  the  rationale  of 
the  services'  sentencing  and  rahabil  itation  philosophies. 
Government  appellate  attorneys  are  trying  to  convince  the 
Court  to  reconsider  its  ruling  in  later  cases. 

6.  In  United  States  v.  Henderson , 24  USCMA  259,  51  CMP 
711  (1974),  the  Court  dismissed  charges  arising  out  of 
a »urder-for-h ire  conspiracy  for  lack  of  speedy  trial. 
Specific  apeedy  trial  time  rules  have  been  created  by  the 
Court!  they  are  not  found  in  the  Code.  “Escape  valve" 
rules  for  speedy  trial  calculations  should  be  included 

in  the  next  comprehensive  package  of  Code  amendments. 

7.  In  Parras  v.  United  States  Military  Academy,  Mlac.  Docket 
Mo.  74-S8  (CMA,  STTjul  7 i) , the  Court  aVS  not  disclaim 
jurisdiction  to  review  administrative  separation  of  west 
Point  cadets.  There  is  no  statutory  basis  for  such 

jur isdiction.  tt  indicates  a general  disposition  on  the 
part  of  the  Court  to  want  to  review  administrative  actions 
of  the  services.  This  case  is  the  type  in  which  Department 
of  Justice  assistance  msy  be  sought  to  question  tJSCMA 
jurisdiction  in  Federal  court. 

8.  In  WcPhail  v.  United  States,  24  USCMA  304.  52  CMP  15 
(1976),  the  Court  HTrecte'T  ¥Fe  Judge  Advocate  General  of 
the  Air  Force  to  tnke  action  in  a special  court-martial 
case  which  would  not  have  come  before  the  Court  in  the 
ordinary  course  of  Article  67  review.  In  granting  the 
accused**  petition  for  extraordinary  relief,  the  Court 
expressed  its  view  that  it  has  the  power  to  supervise  the 
administration  and  operation  of  the  entire  court-mar tinl 
system . 

9.  In  United  States  v.  Ledbetter,  25  USCMA  51,  54  CMP 
51  (197^T7-fcfie  Court  hel^TRaT^Ke  defense  at  an  Article 
32  investigation  may  require  the  attendance  of  witnesses, 
rather  than  the  use  of  their  sworn  testimony.  Attendance 
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of  distant  witnesses  at  a preliminary  invent igat Ion  is 
costly,  t ime-consuming , and  iinnocessar y.  One  feature  of 
the  next  comprehensive  legislative  package  should  cure 
the  problem. 

10.  In  United  States  v.  Thomas,  24  USCMA  220,  51  CMS  607 
(1976),  sniff  UnIEirf~Slatea'~v~~T^oberts,  25  USCMA  39,  54  CM* 

19  (1976),  tho  tbiirt"  produced’ three  divergent  opinions 

on  the  admissibility  of  evidence  discovered  in  an  inspection 
of  barracks  using  a marihuana  detection  dog.  These  cases 
have  promoted  delay  and  uncertainty  in  the  admin  iatrat  Ion 
of  military  luntico  and,  in  view  of  Judge  Terry’s  impending 
departure  from  the  Court,  furthor  confusion  may  be  expected. 

11.  In  United  States  v.  Hedlund,  25  USCMA  1,  54  CMP  1 

( 1976),  the' Cour  t held  that  there  vai  no  jurisdiction  to 
court-martial  a service  member  for  the  off-post  robbery 
and  kidnapping  of  another  service  member.  In  so  holding, 
the  Court  abrogated  a principal  developed  in  lte  own 
precedent**  that  the  victim's  status  as  a service  member 
was  sufficient  to  establish  sorvice  connection.  See,  e.g., 
United  Staten  v.  Camacho,  19  USCMA  11,  41  CMR  11  (1969). 

12.  In  United  states  v.  McCarthy,  25  USCMA  30,  54  CMP 
JO  ( 1976)",  the  Court'over turned  United  States  v.  Seeker, 

13  USCMA  563,  40  run  275  (1969), 'enff  its  prooeny  toHEKe 
extent  that  they  recognised  a paramount  and  distinct 
military  interest  in  drug  abuea  by  aervica  mambara 
sufficient  to  make  out  service  connection. 

11.  In  United  State"  v.  Crunden,  25  USCMA  327,  54  CMP 
1053  (1977),  tho  Court  held  that  failure  to  instruct  on 
evidence  of  uncharged  misconduct  was  error,  evon  though 
the  defense  expressly  requested  that  no  such  instruction 
be  given. 

14.  In  United  States  v.  Alef,  1 M.J.  414  ( CMA  1977),  the 
Court  found  the  "spec"!  fleet  Ion  formats  in  appendix  6,  Manual 
for  Courts-Martial,  1969  (»r».),  inadequate  to  show  military 
jurisdiction  and  eatabllshed  a requirement  that,  in  all 
future  cases,  regardless  of  the  nature  of  the  offenac, 
the  Covernment  rust  affirmatively  allege  within  sworn 
charges  sufficient  facta  to  demonstrate  the  jurisdictional 
basis  for  the  trial  of  tha  accused  and  his  offenses. 


15.  In  Pnitari  State*  v.  Booker,  3 n.j.  443  (CMA  1977), 
the  Court  stated , by  way  of  axtanaiva  dicta,  that  auwmary 
cour ta-aartial  wara  to  ba  linltad  to  tfiaclpl inary  action* 
concarnad  aolaly  with  ainor  ailltary  offanaaa  unknown  in 
civilian  aociaty. 


APPENDIX  II 


EXCERPT  FROM  OFF  THE  RECORD  SETTING  FORTH  NAVY  JAG'S  OPINION 
OF  THE  COURT  OF  MILITARY  APPEALS'  DECISIONS  IN  THE  CASES  OF 
UNITED  STATES  V.  CATLOW,  23  C.M.A.  142,  48  C.M.R.  758  (1974) 
AND  UNITED  STATES  V.  RUSSO,  1 M.J.  134  (C.M.A. , 1975) 


SOURCE:  Enclosure  (14)  from  "Off  the  Record",  Issue  No.  72, 

13  March  1978,  and  official  publication  of  the 
Office  of  the  Navy  Judge  Advocate  General,  Washing- 
ton, D.C. 
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solicitation  of  each  potential  contributor  by  designated 
keyrnen.  Navy  support  of  fundraising  events  must  be 
limited  to  specifically  authorized  campaigns.  Navy 
support  of  other  fundraising  efforts  is  not  authorized. 

This  rule  is  rooted  in  the  recurring  theme  of  not  doing 
for  one  what  we  cannot  do  for  all.  The  Department  of  the 
Naw  does  encourage  its  personnel  to  participate  in  the 
fundraising  activities  of  deserving  entities  but  only  in 
their  private  capacity  during  non-dutv  hours.  Further, 
such  private  efforts  may  not  be  conducted  as  an  officially 
sponsored  command  project. 

S . Summary . While  applicable  regulations  do  not 
prohibit  Dol)  personnel  from  participating  in  the  activities 
of  private  associations  in  their  purely  personal  capacities, 
personnel  must  avoid  acquiring  an  affiliation  or  interest 
that  conflicts  or  appears  to  conflict  with  Government  in- 
terests. Participation  as  an  official  of  the  Government 
is  strictly  limited.  So  long  as  these  base-line  distinc- 
tions are  recognized,  most  problems  will  be  avoided. 


V0ID/V0IDAB1.F,  ENLISTMENTS 

The  Commandant  of  the  Marine  Corps  requested  the 
opinion  of  the  Judge  Advocate  General  on  various  questions 
concerning  the  effect  of  the  Cat  low/Russo  decisions  upon 
the  status  of  military  personnel.  The  Judge  Advocate 
General,  relying,  in  part,  on  Ms . Comp . Gen  H-1894bc>,  of 
December  16,  1977,  responded,  in  substance,  as  follows: 

1.  The  Judge  Advocate  General  has  previously  ex- 
pressed the  opinion  that  the  decisions  of  the  Court  of 
Military  Appeals  discussing  "void"  enlistments  are 
applicable  only  to  the  military  lustice  issues  specifically 
addressed,  and  "that  the  determination  of  the  validity  of 
a particular  enlistment  remains  the  sole  province  of  the 
administrative  discharge  authority."  The  Judge  Advocate 
General  has  not  previously  addressed  the  issue  of  whether 
recruiter  misconduct  creates  a new  category  of  void  en- 
listments which  the  administrative  discharge  authority 
must  take  into  account  in  determining  the  validity  of 
a given  enlistment.  For  the  reasons  expressed  below, 
it  is  the  opinion  of  the  Judge  Advocate  General  that  it 
does  not  and  that  the  law,  in  areas  other  than  that 
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Involved  in  trials  by  courts-martial  under  the  Uniform 
Code  of  Military  Justice,  remains  unchanged. 

2.  The  Supreme  Court  long  ago  established  the  rule 
that,  absent  a condition  which  would  preclude  an  In- 
dividual from  changing  his  status,  such  as  insanity, 
idiocy,  intoxication  or  infancy,  the  voluntary  taking  of 
the  oath  of  allegiance  changes  the  individual's  status 
from  civilian  to  soldier.  In  re  Crimley,  137  U.S.  147 
(1890).  The  Court  held  that: 

. . . unless  there  be  in  the  nature  of  things 
some  inherent  vice  in  the  existence  of  the 
relation,  or  natural  wrong  in  the  manner  in 
which  it  was  established,  public  policy  re- 
quires that  it  should  not  be  disturbed.  [Id. 
at  153.] 

The  test  the  Court  established  for  determining  the  validity 
of  an  enlistment  was  first,  whether  the  individual  possessed 
the  capacity  to  enter  into  a change  of  status  and  second, 
whether  he  did  so  voluntarily.  Once  these  two  factors 
are  found  to  be  present,  the  validity  of  the  enlistment 
is  conclusively  presumed.  Only  the  existence  of  an 
"inherent  vice"  in  the  relation,  or  a "natural  wrong  in 
the  manner  in  which  it  was  established,"  rises  to  the 
level  required  to  disturb  the  relationship.  The  Supreme 
Court  gave  meaning  to  these  two  phrases  In  Crimley  Itself. 

With  regard  to  the  first  the  Court  made  specific  reference 
to  "insanity.  Idiocy,  infamy,  or  anv  other  disability 
which  in  its  nature,  disables  a party  from  changing  Ills 
status  or  entering  into  new  relations."  Id.  at  152-153. 

As  to  the  second  the  Court  spoke  of  "duress,  imposition, 
ignorance  or  intoxication.  Crimley  was  sober,  and  ol  his 
own  volition  went  to  the  recruiting  office  and  enlisted. 

There  was  no  compulsion,  no  solicitation,  no  misrepresentation. 
A man  of  mature  years,  he  entered  freely  into  the  contract." 

Id.  at  151.  In  the  first  Instance,  the  Court  referred  to 
an  actual  lack  of  capacity  to  enter  into  a change  of  status. 

In  the  latter,  the  Court  referred  to  the  element  of  free 
choice,  or  voluntariness.  Significantly,  what  the  Court 
held  did  not  affect  the  validity  of  the  enlistment  were 
matters  of  eligibility,  even  when  prescribed  bv  statute. 
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A naturalized  citizen  would  not  bo  permitted, 
as  a defence  to  a charge  of  treason,  to  say 
that  lie  had  acquired  bis  citizenship  through 
perlurv,  that  he  had  not  been  a resident  ol 
the  United  States  for  five  vears,  or  within 
the  State  or  Territory  where  he  was  naturalized 
one  ve.'ir,  or  that  he  was  not  a man  of  good  moral 
character,  or  that  he  was  not  attached  to  the 
Constitution.  No  more  can  an  enlisted  soldier 
avoid  a charge  of  desertion,  and  escape  the 
consequences  of  such  act,  by  proof  that  he  was 
over  age  at  the  time  of  enlistment,  or  that 
he  was  not  able-bodied,  or  that  he  had  been 
convicted  of  a felony,  or  that  before  his 
enlistment  he  had  been  a deserter  from  the 
military  service  of  the  United  States.  These 
are  matters  which  do  not  inhere  In  t he  sub- 
stance of  the  contract,  do  not  prevent  a 
change  of  status,  do  not  render  the  new  relations 
assumed  absolutely  void.  (Id.  at  1 S 1 | . 


Crimlev  himself  was  five  years  past  the  maximum  statutory 
age  when  he  enlisted.  His  enlistment  was  held  to  be  valid, 
not  because  ot  his  false  representation  as  to  his  age  — 
a factor  which  the  Court  may  or  mav  not  have  considered 
sufficient  to  prevent  him  from  repudiating  his  enlistment 
as  a matter  of  contract  law  --  but,  more  significantly, 
because  his  enlistment  created  a change  of  status  which, 
absent  a lack  of  capacity  or  free  choice,  must  be  con- 
clusive as  a matter  oi  public  policy. 

1.  Klghtv-five  vears  later  the  United  States  Court  of 
Military  Appeals  held  in  United  States  y.  Russo,  supra, 

. . . that  common  law  contract  principles 
appropriately  dictate  that  where  recruiter 
misconduct  amounts  to  a violation  ot  the 
fraudulent  enlistment  statute  . . . the 
resulting  enlistment  is  void  as  contrary  to 
public  policy.  Hence  the  change  ot  status 
alluded  to  in  Crimlev  never  occurred  in  this 
case.  [Id.  at  23"  US  CM  A SI  1,  SO  CMK  f>S2|. 


The  Court  of  Military  Appeals  did  not  attempt  to  reconcile 
its  reliance  on  "common  law  contract  principles"  with  the 
Supreme  Court's  test  for  determining  the  validity  ot  an 
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enlistment,  1 .e.  , that,  absent  a lack  of  capacity  which 
would  preclude  an  individual  from  changing  his  status, 
the  voluntary  taking  of  the  oath  of  allegiance  changes 
the  individual's  status  from  civilian  to  soldier.  Private 
Russo  suffered  from  no  lack  of  capacity  to  enter  into  a 
change  of  status  but  f rom  "dyslexia,  a mental  disorder 
which  severely  impairs  an  Individual's  ability  to  read.  . . 
Id . at  2 3 USCMA  511,  50  (’MR  650.  He  "sought  out  an  Army 
recruiter  in  order  to  enlist  voluntarily  in  the  service." 
Id.  Under  the  facts  and  under  the  law  expressed  in  Or iml ev 
Private  Russo's  enlistment  was  unquestionably  valid,  not- 
withstanding the  fact  that  Russo  was  not  qualified  under 
Army  recruiting  regulations  to  enlist  because  of  his 
inability  to  read.  It  was  the  added  element  of  "recruiter 
misconduct  [which]  amounts  to  a violation  of  the  fraudulent 
enlistment  statute"  which  caused  the  Court  of  Military 
Appeals  to  hold  the  resulting  enlistment  to  be  "void  as 
contrary  to  public  policy." 

4.  The  decisions  of  the  Court  of  Military  Appeals 
are  dispositive  as  to  matters  reasonably  comprehended 
within  the  provisions  of  the  Uniform  Code  of  Military 
Justice.  McPhail  v.  United  States,  24  USCMA  304,  52  CMR 
15  (1976).  The  UCMJ,  however,  has  no  application  to 
enlistments  in  the  naval  or  military  service.  Compare, 

10  U.S.C.  § 801  et  se£.  with  10  U.S.C.  § 501  et  seq.  (1970) 
Thus,  the  question  of  whether  the  presence  of  recruiter 
misconduct  voids  otherwise  valid  enlistments  must  he 
analyzed  in  terms  of  law  applicable  to  administrative 
decision-making  and  the  civil  courts.  The  1890  decision 
of  the  United  States  Supreme  Court,  In  re  Crlmley , supra, 
is  one  of  the  leading  cases  in  the  area  of  military  law. 

It  has  be.en  cited  consistently  over  the  years  for  a 
number  of'  different  principles  of  law,  the  most  pertinent 
here  is  that  enlistment  is  a contract  which  involves  a 
change  of  status  like  marriage;  which  status  remains 
unchanged  until  dissolved  by  proper  authority.  This 
principle  of  law  has  been  restated  substantially  without 
change  to  the  near  present.  See  e.g. , Wallace  v.  Chafee, 
451  F.  2d  1374  (9th  Cir.  1971)".  Cf.  Bell  v.  United  States, 
366  U.S.  393  (1961),  United  States  v.  Williams,  302  U.S. 

46  (1937).  Cases  relating  to  the  creation  of  the  enlist- 
ment status  are  less  frequent  but  have  also  adhered  to  the 
rule  first  stated  in  Crlmley . "It  is  the  actual  enlist- 
ment, the  oath  of  allegiance,  that  changes  the  status 
from  a civilian  to  soldier."  United  States  v.  Union  Pac. 


R.R.  Co..  249  U.S.  354,  359  (1919).  See  also,  Wallace  v. 
Chafee,  supra,  at  1379.  Finally,  the  test  for  determining 
the  validity  of  an  enlistment  — capacity-in-fact  coupled 
with  the  voluntary  taking  of  the  oath  — has  never  been 
overturned.  The  civil  courts  have  never  held  void  an 
enlistment  merely  on  the  grounds  that  the  enlistee  was 
not  eligible  in  some  respect,  with  or  without  recruiter 
misconduct,  with  the  single  exception  of  enlistments 
entered  into  by  applicants  below  the  minimum  statutory 
age.  The  decisions  in  these  cases  treat  the  minimum 
statutory  age  as  a legislatively  declared  test  of  mental 
competency  and  declare  enlistments  entered  into  below  it 
void.  Hoskins  v.  Fell,  239  Fed.  279  (5th  Cir.  1917). 

The  Court  of  Military  Appeals  in  United  States  v.  Blanton, 

7 USCMA  bb4,  23  CMR  128  (1957)  and  the  Comptroller  General 
in  39  Comp.  Gen.  8b0  (1960)  have  adopted  this  rationale. 

All  of  these  decisions  are  consistent  with  Gr imley  because 
they  are  grounded  upon  a lack  of  capacity  to  enter  into  a 
change  of  status.  It  is  not  merely  the  fact  that  the 
individual  is  not  qualified  by  statute  to  enlist  that  is 
dispositive  in  these  cases,  but  the  additional  fact,  added 
by  judicial  interpretation  of  the  statute,  that  the 
individual  has  been  legislatively  declared  incompetent  by 
reason  of  infancy,  which  causes  the  enlistment  to  be  void 
ab  initio.  For  the  contrary  view  see  the  dissenting 
opinion  in  Hoskins  v.  Pell,  supra ; Ex  parte  Hubbard , 182 
F.  76  (C.C.D.  Mass.  1910);  In  re  Cosenow . 37  F.  668 
(C.C.E.D.  Mich.  1889). 

5.  As  noted  earlier,  the  Court  of  Military  Appeals 
relied  on  common  law  contract  principles  to  void  Private 
Russo's  enlistment.  While  it  is  correct  that  an  enlistment 
is  a contract,  it  is  more  than  that.  "An  enlistment  is 
not  a contract  onlv,  but  effects  a change  of  status." 

In  re  Morrissey,  137  U.S.  157,  159  (1890).  The  law 
applicable  to  contracts  of  enlistment  is  not  the  same  as 
that  applicable  to  contracts  of  private  employment.  United 
States  v.  Will  jams . 302  U.S.  46  (1937).  The  government- 
soldier  relation  is  distinctly  and  exclusively  a creature 
of  federal  law;  and  common  law  principles,  which  have 
evolved  chief lv  in  litigation  between  private  individuals, 
are  not  dispositive.  United  States  v.  Gilman,  347  U.S. 

50 7 (1954);  United  States  v.  Standard  Oil  Co.  of  California, 
332  U.S.  301  (1947);  see  also  McCullough  v.  Seamans,  348 
F.  Supp.  511  (E.O.  Cal.  1972).  In  light  of  these  authorities, 
statements  in  some  recent  federal  decisions  that  the  validity 


of  enlistment  contracts  are  governed  by  general  principles 
of  contract  law  [ see , e_.jj. , United  States  ex  rel.  Roman  v. 
Sehleslnger,  404  F.  Supp.  77  (E.DN.Y.  1975)  and  cases 
cited  therein  at  85]  are  simply  incorrect.  The  Supreme 
Court  has  consistently  held  to  the  contrary  that  common 
law  principles  do  not  apply  to  the  government-soldier 
relationship.  Further,  the  cases  cited  by  the  Court  of 
Military  Appeals  for  the  proposition  ’’that  common  law 
contract  principles  appropriately  dictate  that  where 
recruiter  misconduct  amounts  to  a violation  of  the 
fraudulent  enlistment  statute  . . . the  resulting  enlist- 
ment is  void  or  contrary  to  public  policy, " do  not  support 
the  proposition  for  which  advanced.  A typical  statement 
from  the  cited  cases  reads  as  follows: 

It  is  an  undoubted  principle  of  the  common 
law,  that  it  will  not  lend  its  aid  to  enforce 
a contract  to  do  an  act  that  is  illegal;  or 
which  is  inconsistent  with  sound  morals  or  public 
policy;  or  which  tends  to  corrupt  or  contaminate, 
by  improper  influences,  $he  integrity  of  our 
social  or  political  institutions.  . . . 

Steele  v.  Drummond,  275  U . § . 199,  204  (1927), 
quoting  Marshall  v.  Baltimore  & O.R.R.,  57  U.S. 

(16  How.)  334,  356  (1853). 

Thus,  it  is  the  legality  of  the  object  which  the  contract 
proposes  to  effect,  and  not  the  circumstances  surrounding 
its  creation,  which  the  court  is  addressing  in  the  quoted 
language.  Further,  the  common  law  courts  have  been  reluctant 
to  "void"  a contract  unless  the  degree  of  illegality  is 
great.  The  following  language  seems  clearly  pertinent: 

Where  wrong  committed  by  violation  of  statute  is 
merely  ma 1 urn  prohibitum  and  did  not  endanger 
health  or  morals  and  statute  imposed  penalties 
for  its  violation  by  way  of  a fine  or  imprison- 
ment, additional  punishment  bv  wav  of  refusing 
recovery  for  goods  sold,  bv  contract,  should  not 
be  imposed  unless  legislative  intent  is  expressed 
as  such,  or  appears  by  clear  implication.  [14 
Wi  1 listen  on  Contracts  $ 16308  (3d  ed.  1972)]. 

This  principle  would  apply,  for  example,  to  a contract 
between  an  applicant  for  enlistment  and  a recruiter  to 
provide  the  applicant  favored  treatment;  such  a contract 
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would  not  be  enforced  by  the  common  law  courts,  but  the 
enlistment  Itself  would  not  be  effected.  There  exists 
no  reason  to  believe  Congress  Intended  to  establish  a 
nexus  between  the  statute  punishing  unlawful  enlistments, 
Article  84,  UCMJ,  10  U.S.C.  § 884,  and  those  statutes 
governing  enlistments  in  the  Armed  Forces,  10  U.S.C.  IS 
501  et^  seq. 

6.  It  is  accordingly  the  opinion  of  the  Judge 
Advocate  General  that  the  presence  of  recruiter  misconduct 
does  not  void  an  otherwise  valid  enlistment,  absent  con- 
duct which  rises  to  the  level  of  "a  natural  wrong  in  the 
manner  in  which  [the  enlistment]  was  established." 

Grimley . supra,  at  153.  A violation  of  Article  84, 

Uniform  Code  of  Military  Justice,  10  U.S.C.  § 884,  a 
general  intent  offense  requiring  only  knowledge  of  an 
applicant's  disqualification  [Manual  for  Courts-Martial, 
1969  (Rev.),  par.  146]  in  itself  does  not  rise  to  the 
level  required  by  the  Supreme  Court  to  invalidate  or, 
more  precisely,  to  prevent  a change  of  status.  Therefore, 
only  for  the  purpose  of  the  Uniform  Code  of  Military 
Justice  does  recruiter  misconduct  which  amounts  to  a 
violation  of  the  fraudulent  enlistment  statute  result 

in  a "void"  enlistment. 

7.  Remaining  for  discussion  is  the  effect  of  the 
Cat  low  decision  [United  States  v.  Catlow,  23  USCMA  142, 

48  CMR  758  (1974)]  on  enlistments  from  the  administrative 
viewpoint.  In  Catlow,  the  Court  of  Military  Appeals  held, 
in  pertinent  part,  that  enlistments  resulting  from  a 
choice  between  serving  a lawful  sentence  imposed  by  civil 
courts  and  enlisting  in  the  Armed  Forces  is  void  at  its 
inception.  The  court  said: 

Such  action  constitutes  'an  insurmountable  element 
of  coercion.'  [Citation  omitted].  Unlike  Grimley , 
therefore,  this  accused  did  not  of  his  'own 
volition  . . . [go]  to  the  recruiting  office  and' 
enlist;  and,  there  was  in  the  situation  confronting 
him,  unlike  that  facing  Grimley,  an  'inherent  vice' 
that  affected  his  acquisition  of  the  status  of  a 
member  of  the  Army.  ...  We  conclude  that  the 
accused's  enlistment  was  void  at  its  inception. 

[Id.  at  23  USCMA  145,  48  CMR  761]. 
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The  court  prefaced  its  conclusion  with  citations  to  one 
Supreme  Court  opinion  and  two  circuit  court  of  appeals 
decisions.  All  three  are  criminal  cases  dealing  with 
either  consent  to  search,  or  the  entry  of  a guilty  plea. 

None  had  to  do  with  the  presence  or  absence  of  duress  in 
the  civil  sense  as  it  relates  to  the  creation  of  contracts 
and  to  other  civil  transactions,  where  the  general  rule  is 
said  to  be  that  duress  may  exist  whenever  one,  bv  the 
unlawful  act  of  another,  is  induced  to  perform  some  act 
under  circumstances  which  deprive  him  of  the  exercise  of 
free  will.  25  Am  Jur  2d  Duress  § 1 (1966).  It  is  also 
said  that,  "[u)nder  all  the  authorities,  ancient  and 
modern,  the  act  or  threat  constituting  duress  must  be 
wrongful."  I_d.  § 3.  In  a federal  court  decision  closely 
on  point  the  United  States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  had  no  difficulty  in  upholding  the  validity 
of  an  extension  of  enlistment  where  a service  member  on 
trial  in  Japan  on  charges  of  rape  and  robbery,  had  to 
elect  between  extending  his  enlistment  and  forgoing  the 
benefits  extended  a member  of  the  Armed  Forces  charged 
with  crime  by  the  Japanese  civil  authorities.  The  member 
had  elected  to  extend  his  enlistment  and  had  subsequently 
deserted.  His  petition  for  a writ  of  habeas  corpus  was 
denied  because  the  court  found  "that  his  choice  of  custody 
with  the  Armed  Forces  as  against  commitment  to  jail  in 
Japan  was  a voluntary  act  willingly  done  for  his  own 
benefit."  United  States  ex  rel.  Stone  v.  Robinson,  431  F.2d 
548  (3d  Cir.  1970).  This  view  is  consistent  with  an  early 
decision  of  the  United  States  Supreme  Court  dealing  with 
the  effect  of  duress  on  a civil  transaction  wherein  it  was 
said : 


Where  a party  enters  into  a contract  for  fear 
of  loss  of  life,  or  for  fear  of  loss  of  limb,  or 
fear  of  mayhem,  or  for  fear  of  imprisonment,  the 
contract  is  as  clearlv  void  as  when  it  was  pro- 
cured by  duress  of  imprisonment,  which  is  where 
there  is  an  arrest  for  an  improper  purpose  without 
just  cause,  or  where  there  is  an  arrest  for  a 
just  cause  but  without  lawful  authority,  or  for  a 
just  cause  but  for  an  unlawful  purpose,  and  the 
rule  is  that  in  either  of  those  events  the  party 
arrested,  if  he  was  thereby  induced  to  enter  into 
a contract,  may  avoid  it  as  one  procured  bv  duress. 
[ Baker  v_.  Morton,  79  U.S.  (12  Wall.)  150  (1870) 
(emphasis  added)  1 . 
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It  is,  accordingly,  the  opinion  of  the  Judge  Advocate 
General  that  a choice  between  lawful  alternatives,  in- 
cluding imprisonment  when  lawfully  imposed,  is  not  the 


coercive  "inherent  vice"  the  Supreme  Court  was  referring 
to  In  the  Gr imley  decision  and  that,  accordingly,  the 
Cat  low  decision  is  also  limited  in  its  effect  to  questions 
of  courts-martial  jurisdiction  under  the  Uniform  Code  of 
Military  Justice. 

8.  The  inquiry  giving  rise  to  this  opinion  also 
asked  the  following  specific  questions: 

(a)  Question:  Must  the  findings  of  fact  by  the 
military  judge  be  given  collateral  estoppel  effect  on  the 
administrative  determination  of  the  status  of  the  enlist- 
ment contract? 

Answer : The  ruling  of  the  military  judge  is  not 
res  judicata  on  the  discharge  authority.  The  same  rationale 
applies  to  the  concept  of  collateral  estoppel;  however, 
in  view  of  the  foregoing  opinion,  the  question  is  moot. 

The  ruling  of  the  military  judge  is  relevant  only  in 
that  it  may  have  determined  that  the  member  is  not  a 
person  subject  to  the  Uniform  Code  of  Military  Justice. 

(b)  Question : Assuming  that  a discharge  authority 
concludes  that  there  has  been  either  a coerced  enlistment 
or  a fraudulent  enlistment  effected  with  recruiter  con- 
nivance, is  the  discharge  authority  free  to  either  (a)  take 
no  action,  or  (b)  decline  to  void  the  enlistment  assuming 
the  defect  is  waivable? 

Answer : The  presence  or  absence  of  recruiter  mis- 
conduct is  immaterial.  What  action  the  discharge  authority 
should  take  depends  upon  the  regulations  of  the  service 
concerned.  Either  case  will  usually  be  subject  to  pro- 
cessing as  either  an  erroneous  or  a fraudulent  enlistment. 
For  an  example  of  a truly  coerced  and  therefore  void  en- 
listment see  United  States  ex  rel.  Norris  v.  Norman,  296 
F.  Supp.  1270  "(N .D.  111.  1969). 

(c)  Question : May  the  discharge  authority  decline 
to  void  the  enlistment,  over  the  accused's  objection,  or 
is  an  affirmative  request  for  "retention"  required? 
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Answer:  An  affirmative  request  for  retention  is 
required  only  to  restore  the  individual's  amenability 
to  the  Uniform  Code  of  Militarv  lust  ire.  A member  could 
be  retained  whether  or  nor  sub (cf  ro  the  Code. 

(d)  Quest  ion : How  long  does  a Cat low-Russo  enlist- 
ment not  having  been  authoritatively  determined  to  be 
void,  remain  in  effect? 

Answer : The  enlistment  remains  in  effect  until  it 
would  normally  expire.  This  result  is  consistent  with  the 
Comptroller  General's  view  regarding  fraudulent  enlistments 
except  that  the  Comptroller  General  requires  affirmative 
action  be  taken  to  waive  the  fraud  before  the  enlistment 
may  be  considered  valid  for  purposes  of  pay  and  allowances. 
The  use  of  appropriated  fund  support  pending  resolution 
of  the  administrative  processing  involved  in  determining 
the  validity  of  the  enlistment  and  the  disposition  of  the 
individual  is  authorized  as  are  continued  payments  of  pay 
and  allowances.  See , e.g. , 54  Comp.  Gen.  291  (1974). 

(e)  Question : What  is  the  status  of  an  enlistee  who 
objects  to  waiver  of  the  defect?  Must  the  enlistee  be 
released? 

Answer:  The  member's  voluntary  request  for  retention 
concerned  the  procedure  necessary  to  restore  a member  to 
courts-martial  jurisdiction.  A member  who  objects  to  his 
retention  would  remain  a member  but  would  not  be  subject 
to  the  Uniform  Code  of  Military  Justice  during  that  enlist- 
ment . 


9.  The  international  law  aspects  of  the  status  of 
Cat  low/Russo  enlistees  will  be  determined  with  reference 
to  the  provisions  of  the  applicable  bilateral  or  multi- 
lateral international  agreement,  if  any  (whether  a status 
of  forces  agreement,  MAAG-type  agreement,  or  the  Vienna 
Convention  on  Diplomatic  Relations,  etc.),  or  customary 
international  law  in  the  absence  of  an  applicable  agreement. 

JAG : 131 . 1 :TDK : ado  Ser  13/5019  of  13  Jan  78 
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APPENDIX  III 


COPY  OF  NAVY  COURT  OF  MILITARY  REVIEW  DECISION 
UNITED  STATES  V.  NORDSTROM  NCM  77  1728 
DECIDED  30  MARCH  1978 


SOURCE:  Official  Records,  U.S.  Navy  Court  of  Military  Review, 

Washington,  D.C. 


* 


t 


DIVAHIMI  NT  Ol  THE  NAVY 

om  ici;  01  the  junta,  auvocai  t.  general 
Washinuion,  D.  c..  ;*o:v/o 


IN  THE  II.  8.  NAVY  COURT  OK  MILITARY  REVIEW 

BEKOltE 

JOHN  P.  DDNHAK  J.  H.  HAUM  d.  A.  MAl.l.KKY 

UNITKO  ttTAU* 

V 

DAVID  O.  NORDSTROM,  Jr.,  2b7  37  2>)4t,,  Seaman  Recruit  (■-!), 

U.  R.  Navy 

PUBLISH 

ncm  II  \ 1 2H  i«»4iwo  March  1978 

Seuioiu*  3 Jump  11  J/  k..i«.w  t- Am. u lu  .MJ 

»i  f>pt>r  I a 1 (inuiMoiiii  imiv.miI  ii . Command  i ng  01  fleer. 

Naval  Ai»  Hint  ion,  Jacksonville,  Florida 

l.T  Philip  t;.  Cohen,  JAC.C,  USNK,  Appellate  lli'fpiuio  Counnrl 
('APT  (loot  I rey  D.  Kail  on,  HSMt'R,  Appal  lain  Government  Counsel 


DtINHAR,  Ron.ioi  Judge: 

Appal  In  nt  wan  oluii  i]i\i  with,  and  pled  guilty  to,  Artiolon 
BO,  85,  *17,  95  and  134  ot  t ho  Uniform  Codo  of  Military 
Justice.  A Mingle  specification  was*  alleged  under  each 
Article.  Ho  wan  found  guilty  ol  t ho  charges  and  spooifl— 
cation:*  in  accordance  with  his  pleas*  however,  at  lor  find— 
intpi,  the  military  judge  dismissed  the  charges*  laid  under 
Article  97,  UC.HJ . Appo.ll.anl  wan  sentenced  to  lie  discharged 
with  a l>ad-eonduct  discharge,  to  he  confined  at  hard  l«lx>r 
lor  100  days  anil  to  CoitoiL  $748.00  pay  per  month  tor  .1 
months*.  Pursuant,  to  a pretrial  agreement,  the  convening 
authority  approved  t ho  sentence  hut  suspended  confinement  at 
hard  labor  in  excess  of  70  days  for  the  period  of  confine- 
ment and  t>  months  thereafter.  The  supervisory  authority 
approved  the  sentence  as  approved  and  suspended  by  t ho 
convon i ng  nut hov i t y . 


Appellant  now  asserts  the  following  specific  Assign- 
ments of  Error: 


I 

THE  MILITARY  JUDGE  ERRED,  TO  THE  SUB- 
STANTIAL PREJUDICE  OF  APPELLANT,  BY 
ADMITTING  IN  AGGRAVATION  PROSECUTION 
EXHIBIT  4,  SINCE  IT  FAILS  TO  STATE  A 
SPECIFIC  OFFENSE.  UNITED  STATES  V. 
ROBERTS,  No.  77  2094  (NCMR  8 DECEMBER 
1972) . 


II 

THE  MILITARY  JUDGE  ERRED,  TO  THE  SUB- 
STANTIAL PREJUDICE  OF  APPELLANT,  BY 
ADMITTING  IN  AGGRAVATION  PROSECUTION 
EXHIBIT  6.  UNITED  STATES  V.  BOOKER, 

3 M. J.  443  (CMA  1977)  . 

Ill 

THE  MILITARY  JUDGE  ERRED  TO  THE  SUB- 
STANTIAL PREJUDICE  OF  APPELLANT  BY 
ADMITTING  IN  AGGRAVATION  PROSECUTION 
EXHIBITS  1,  3,  4 and  5. 

I 

Appellant  states  that  Exhibit  4,  a record  of  nonjudicial 
punishment  admitted  in  aggravation  at  his  trial,  fails  to 
state  a specific  offense,  thereby  rendering  it  inadmissible. 
The  exhibit  indicates  on  its  face  a violation  of  "Article 
92,  UCMJ , Derelicty  (sic)  In  Duty."  We  find  the  offense 
sufficiently  described  to  ascertain  its  true  nature  and  also 
distinguishable  from  the  case  cited  by  appellant.  United 
States  y.  Roberts,  No.  72  2094  (NCMR  8 December  1972) . 

II 

Of  the  five  records  of  nonjudicial  punishment  introduced 
into  evidence,  appellant  asserts  that  the  one  incurred  at  a 
shore  activity.  Prosecution  Exhibit  6,  should  have  been 
excluded  from  consideration  pursuant  to  United  States  v. 
Booker,  3 MJ  443  (CMA  1977). 


United  States  v.  Booker,  supra,  held  that  an  individual 
must  be  told  of  hTs  right  to  confer  with  counsel  before  he 
"opts"  for  disposition  at  the  Article  15,  UCMJ,  or  summary 
court-martial  level.  This  is  supported  by  reasoning  that 
the  consequences  of  a decision  to  accept  an  Article  15, 

UCMJ,  or  a summary  court-martial  disciplinary  action  involve 
due  process  considerations,  i.e. , waiver  of  the  right  to  a 
full  adversary  criminal  proceeding  with  its  attendant  Fifth 
and  Sixth  Amendment  protections,  and  that  only  a legally 
trained  person  can  supply  the  requisite  quantum  of  informa- 
tion necessary  for  an  informed  decision. 

Therefore,  the  crux  of  appellant's  second  assignment  of 
error  is  that  if  Booker  is  retroactive,  then  evidence  of  a 
prior  non judicial  punishment  administered  at  a shore  station 
should  not  have  been  admitted  in  evidence  because  appellant 
was  not  told  of  his  right  to  confer  with  counsel.  We  will 
not  go  into  the  question  of  Booker ' s retroactivity  because 
it  is  presently  under  consideration ~by  this  Court  sitting  as 
a whole  in  the  case  of  United  States  v.  Harrell,  No.  77  1628 

(NCMR  ^ ).  Nevertheless,  assuming  without  deciding,  that 

there  is  merit  to  appellant's  assignment  and  that  the  record 
of  the  one  prior  nonjudicial  punishment  incurred  at  a shore 
station  should  have  been  excluded  pursuant  to  Booker,  we 
are  of  the  opinion  that  appellant  was  not  substantially 
prejudiced  by  admission  of  this  exhibit,  and  that,  even 
conceding  he  were,  such  prejudice  could  be  corrected  by  our 
reassessment  of  the  sentence. 


Ill 

Appellant  also  argues  that  records  of  four  nonjudicial 
punishments.  Exhibits  1,  3,  4 and  5,  are  inadmissible  be- 
cause the  nonjudicial  punishments  were  administered  aboard 
ship,  where,  by  law  (Artiole  15,  UCMJ),  he  could  not  refuse 
them  as  he  might  if  stationed  ashore. 

While  appellant  agrees  that  those  exercising  the 
command  function  need  the  disciplinary  action  provided  under 
Article  15,  UCMJ,  and  assumes  arguendo  that  there  are 
compelling  reasons  for  requiring  members  attached  to  or 
embarked  in  a vessel  at  sea  to  involuntarily  forego  the 
fundamental  right  to  a judicial  hearing,  appellant  argues 
that  introduction  at  a court-martial  of  records  of  Article 
15,  UCMJ,  punishment  which  could  not  be  refused  is  improper. 

He  submits  that  the  admission  of  these  exhibits  is:  (1) 
violative  of  equal  protection  principles  which  are  encompassed 
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in  the  Fifth  Amendment’s  due  process  clause,  citing  Mathews 
v . DeCast.ro,  429  U.S.  181  (1976)  and  Schneider  v.  Husk,  377 
UTsT  163  (T964) ) (2)  contrary  to  the  reasoning ~of  the  United 

States  Court  of  Military  Appeals  in  Booker,  supra?  and  (3) 
contrary  to  the  intent  of  Congress  (cTTi’ef  Judge  Ferguson  in 
a concurring  opinion  in  United  States  v.  Johnson,  19  USCMA 
4 64^  4 2 CMR  66  (1970),  citing  authorities  in  support  of  his 
belief  that  Congress  did  not  intend  for  non judicial  punish- 
ment records  to  be  used  as  matters  in  aggravation  at  courts- 
martial)  . 

The  difficulties  arising  from  Booker,  relatincf  to 
admissibility  at  courts-martial  of  nonjudicial  punishment 
records  incurred  by  shipboard  personnel  who  may  not  refuse 
Article  15,  UCMJ,  punishment,  have  been  discussed  competently 

in  United  States  v.  Lecolst,  No.  77  1808,  MJ (NCMR  15 

February  1978) . In  Lecolst,  the  majority  statedT 

We  do  not  find  the  statutory 
distinction  between  service  members 
who  are  attached  to  or  embarked  in 
a vessel  and  those  who  are  not  to 
be  violative  of  the  aqu^l  protection 
principles  encompassed  in  the  Fifth 
Amendment's  Due  Process  Clause.  Persons 
attached  to  or  embarked  in  vessels  arc 
treated  differently  from  all  other 
service  members  insofar  as  the  latter 
have  been  afforded  the  right  to  demand 
trial  by  court-martial  in  lieu  of 
non judicial  punishment  under  Article  15, 

UCMJ,  while  the  former  have  not. 

Statutory  classifications  are  not 
per  se  unconstitutional;  the  matter 
depends  On  the  character  of  the 
discrimination  and  its  relation  to 
legitimate  legislative  aims.  Mathews 
v.  Lucas,  427  U.S.  495,  503,  504  (1976). 

Therefore,  Lecolst  stands  for  the  proposition  that, 
constitutionally",  there  is  nothing  objectionable  in  .Article 
15,  UCMJ,  providing  that  shipboard  personnel  cannot  refuse 
nonjudicial  punishment  although  shore  based  personnel  may. 

In  other  words,  there  is  no  violation  of  equal  protection 
principles.  We  agree.  This  appears  to  be  a reasonable 
statutory  classification  to  meet  the  unique  problems  of 
shipboard  discipline. 
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However,  to  Bay  that  an  accused  at  sea  has  no  right  to 
refuse  Article  15,  UCMJ,  punishment  differs  from  saying 
that,  in  light  of  Booker , the  record  of  the  punishment, 
which  could  not  be  refused,  can  later  be  introduced  as 
evidence  in  aggravation  at  a court-martial.  Previously,  the 
shipboard  individual  and  the  shore-based  individual  shared 
the  same  legal  position  vis-a-vis  the  admissibility  of  prior 
nonjudicial  punishment  records,  if,  however,  the  exclusion- 
ary rule  described  in  SECNAV  9640/012307Z  Dec  77  (herein- 
after ALNAV  073/77)  is  applicable  to  Article  15  hearings,  we 
most  likely  may  anticipate  that  many  commands  ashore,  for 
practical  reasons,  will  not  want  to  interject  such  concepts 
as  the  right  to  confer  with  independent  counsel  and  the 
written  waiver,  described  in  ALNAV  073/77,  into  Article  15 
proceedings. 

f 

Consequently,  it  may  very  well  be  that  many  persons 
appearing  at  nonjudicial-punishment  hearings  of  shore  stations 
in  the  future  will  not  have  to  feel  any  concern  that  their 
wrongdoing  will  later  ha  introduced  against  them  in  a 
subsequent  court-martial.  The  dissent  in  Lecolst  intimates, 
rightfully  I think,  that  Booker  will  ultimately'  create 
unfair  and  unjust  rules  with  regard  to  introduction  in 
evidence  of  nonjudical  punishment  records.  1/ 

Therefore,  although  we  sense  future  evidentiary  com- 
plications as  a result  of  Booker,  we  must  hold  at  this  time 
that  admission  in  evidence  of  records  of  shipboard  nonjudicial 
punishment  does  not  violate  the  due  process  clause  of  the 
Fifth  Amendment  and  is  neither  contrary  to  the  intent  of 
Congress  nor  the  reasoning  in  Booker,  as  best  we  understand 
that  decision.  The  third  assignment  of  error  is  not  con- 
curred in. 

Our  disposition  of  appellant's  assignments  of  error  in 
this  case  does  not  in  any  way  address  the  larger,  indeed, 
the  fundamental,  issues  posed  by  this  and  numerous  other 
c«ises  in  which  Booker  has  been  cited  ns  controlling  authority. 
Therefore,  it  seems  appropriate  to  briefly  confront  and 
discuss  some  of  these  issues  at  this  time  to  insure  that 
there  is  no  misunderstanding  concerning  this  Court's  assess- 
ment of  that  opinion. 


1/  It  also  appears  likely  that  any  accused,  by  choosing  to 
confer  with  independent  counsel,  can  most  probably  defer  his 
Article  15,  UCMJ,  hearing  for  a protracted  period.  But, 
does  this  not  subvert  the  fundamental  military  purpose  of  an 
otherwise  speedy  and  informal  proceeding? 
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As  was  pointed  out  in  the  concurring  opinion  in  United 

States  v.  Williamson,  4 MJ  708  (NCMR  1977),  we  at  the  

appellate  level  must  grapple  candidly  with  radical  changes 
taking  place  in  the  area  of  military  law.  Whether  or  not  we 
agree  with  these  changes,  we  have  no  authority  or  desire  to 
circumvent  or  to  ignore  the  mandates  of  the  Court  of  Mili- 
tary Appeals  despite  implications  to  the  contrary.  2/  We 
do  have  a duty  to  make  discriminating,  critical,  and  level- 
eyed analyses  of  questionable  opinions  and  to  register  our 
objection  to  them,  when  warranted,  in  the  decisions  we  hand 
down.  This  may  require  considerable  insight  and  the  ability 
to  look  backstage,  so  to  speak,  in  an  effort  to  determine 
the  motives  and  the  emotional  attitudes  behind  the  military 
High  Court's  reasoning  in  a particular  case:  e.g.,  hooker. 
This  is  not  to  say  that  the  sincerity  or  integrity  of~the 
High  Court  is  being  challenged. 

The  opinion  rendered  in  Booker  has  established  substan- 
tive changes  in  procedures  connected  with  nonjudicial  punish- 
ment and  summary  courts-martial.  That  these  changes  have 
been  received  with  considerable  mental  reservation  and 
puzzlement  by  the  military  legal  community  cannot  be  denied. 
There  appears  to  be  some  justification  for  this  reception. 
What  the  recent  and  controversial  cases  of  United  States  v 
Elmore,  24  USCMA  81,  82-83,  51  CMR  254,  255-25"d,  T‘MJ  262 
(1976)  (Fletcher,  C.J.,  concurring)  and  United  States  v. 
Green,  24  USCMA  299,  52  CMR  10,  1 MJ  453“fT9T6y  IacTkeS"xn 
clarity  and  accuracy  of  expression,  Booker  seems  to  lack  in 
logic  and  meaning.  In  fact,  I think“it  can  be  fairly  stated 
that  it  is  quite  certain  that  few,  if  any,  military  lawyers, 


27  In  the  text  of  a speech  entitled,  "Where  the  Court  of 
Military  Appeals  is  Going  in  the  COMA  Evolution,"  The  Chief 
Judge  of  the  High  Court  states  that: 

The  Court  [of  Military  Appealsl  avoids 
hard  and  fast  procedural  implementation 
of  its  opinions  applicable  to  all  branches 
of  the  services  - believing  as  we  do  that 
there  are  differences  in  the  branches  and 
the  fine  tuning  is  best  done  by  the  in- 
dividual services.  We  do  not  be 1 i eve  that 
ignoring  our  decisions  or  attei^€rng~_cTrFum- 
ventxons  of  our  Ttecision  isPTTno  tuning . 

[Emphasis  supplied] 
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after  reading  Booker,  have  a truly  comprehensive  view  of  the 
course  that  military  justice,  both  in  spirit  and  in  practice, 
is  following.  Consequently,  the  unreasonable  differences 
betv/een  the  legal  prescriptions  and  proscriptions  by  the 
Court  of  Military  Appeals  in  Booker  and  the  interpretations 
and  evaluations  thereof  by  a great  number  of  military  lawyers 
have,  in  my  opinion,  become  a matter  of  serious  concern.  3/ 
Moreover,  as  lawyers,  I think  we  should  all  feel  a sense  of 
shame  for  the  confusion  of  legal  issues  and  the  loss  of  the 
clear  meaning  of  words  that  the  opinion  in  that  case  has 
thrust  upon  command  personnel  responsible  for  the  proper 
administration  of  military  justice  within  the  services.  4/ 

This  Court  is  not  opposed  to  change.  But  I think  most 
legally  trained  persons  in  the  military  establishment  have 
a sense  that  both  the  integrity  and  the  value  of  their  legal 
system  flow  from  responsible,  painstaking,  and  sensible 
construction,  stone  upon  stone,  by  mature  and  dedicated 
legal  minds  of  the  military.  Those  who  have  gone  before 
demonstrated  at  least  some  familiarity  with  and  sensitivity 


3/  In  the  February  20,  1978,  issue  of  Navy  Times  there 
appeared  a reader's  opinion  submitted  by  a general  court- 
martial  trial  judge.  Colonel  R.  Eleazer,  USMC,  along  with  an 
editor's  comment,  as  follows: 

Read  with  interest  the  article 
by  Tom  Philpott  in  your  November  28 
issue  in  which  he  reports  an 
interview  with  Chief  Judge  Albert 
B.  Fletcher  Jr.  of  the  U.  S.  Court 
of  Military  Appeals.  I must  question 
whether  the  Chief  Judge  in  fact  made 
the  comments  attributed  to  him,  for 
such  comments  would  reflect  a 
misunderstanding  of  the  military 
justice  system  and  the  purpose  of 
military  law.  (Reporter  Philpott 
stands  by  his  story  as  being  correct 
and  that  all  of  Chief  Judge  Fletcher's 
comments  were  accurately  reported 
-Editor . ) 

4/  Booker , when  read  in  conjunction  with  ALNAV  073/77, 
would  lead  the  average  person,  whether  lawyer  or  layman, 
military  or  civilian,  to  conclude  that  military  law  has 
become  a kind  of  legal  madhouse. 
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to  the  military  mission  and  the  realities  of  precisely  what 
procedures/  legal  or  otherwise,  are  best  calculated  to 
further  that  mission.  This,  I believe,  accounts  for  a 
natural  tendency  in  the  military  establishment  to  resist, 
and  regard  with  suspicion,  "innovators"  and  "advanced 
thinkers"  — except  where  their  legal  and  military  credibility 
and  professional  soundness  have  been  unquestionably  estab- 
lished. 

Booker  appears  to  be  n perfect  example  of  the  point  I 
am  trying  to  make.  That  decision  is  based  upon  the  United 
States  Supreme  Court  opinion  handed  down  in  Middendorf  v. 
Henry,  425  U.S.  25  (1976).  But,  any  attempt  to  make  a 
methodical  analysis  of  the  innovative  rationale  contained  in 
Booker  in  conjunction  with  Middendorf  appears  to  baffle  even 
the  steadiest  of  legal  reasoners.  In  the  inferences  the 
Booker  decision  draws  from  Middendorf , there  is  always  a 
selective  emphasis,  a glossing -over  of  some  part  and  apparent 
distortion  of  a portion  of  another  (regrettable  practice  in 
appellate  advocacy  - inexcusable  practice  in  appellate 
opinion  writing)  in  order  to  reach  what  the  concurring 
opinion  in  Williamson,  supra , described  as  "made— in-advance 
conclusions*' , and  the  parts  selectively  emphasized  always 
seem  in  close  connection  with  the  particular  interest  and 
apparent  presupposition  of  the  Court  of  Military  Appeals 
that  counsel  should  be  provided  at  summary  courts— martial . 

I think  it  can  be  reasonably  said  that  the  majority  of 
military  lawyers  would  agree  that  the  Booker  decision  is 
simply  a pseudo-rational  manipulation  of  the  contents  of 
Middendorf . It  smacks  of  a sort  of  youthful,  one-sided 
idealism  aimed  at  providing  every  protection  conceivable  for 
military  wrongdoers;  an  idealism  devoid  of  the  slightest 
realization  that  the  services  might  have  a stake  in  the 
matter,  or  might  be  entitled  to  the  reasoned  assurances  of 
the  Court  of  Military  Appeals  that  the  disciplinary  interests 
of  the  military  services  have  been  given  due  consideration. 

Booker,  for  all  its  leaky  logic,  seems  to  say  essentially 
that,  henceforth,  except  where  counsel  was  validly  waived  by 
the  accused,  counselless  nonjudicial-punishment  proceedings 
cannot  be  introduced  at  courts-martial  to  aggravate  (increase, 
but  only  within  established  limits)  any  punishment  otherwise 
authorized.  Additionally,  except  where  counsel  was  validly 
waived  by  the  accused,  prior  counselless  summary  courts- 
martial  may  not  be  introduced  at  a subsequent  court-martial 
to  enhance  (increase,  but  only  within  established  limits)  or 
escalate  (exceed  the  normally  established  limits  to  include 
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a punitive  discharge  and  additional  confinement  and  forfei- 
tures) -any  punishment  otherwise  authorized. 

This  decision  overrides  and  repudiates  long-established 
provisions  of  the  Manual  for  Courts-Martial,  United  States, 
1969  (Revised  edition),  which  permitted  the  use  of  records 
of  nonjudicial  punishment  and  summary  courts-martial  for  the 
purpose  of  aggravating,  enhancing,  and  escalating  punish- 
ments. 

The  ultimate  determinations  of  the  Court  of  Military 
Appeals  in  Booker  seem  to  emanate  from  that  Court’s  pre- 
occupation with  particular  words  and  descriptive  phrases 
contained  in  Middendorf , from  which  the  military  High  Court 
draws  broad,  sweeping  and  abstruse  conclusions.  The  point  1 
wish  to  make  is  that  Booker  purports  to  be  the  first-born 
child  of  Middendorf.  Here,  however,  I think  the  line  must 
be  drawn,  at  least  as  far  as  the  judicial  integrity  of  this 
Court  is  concerned.  If  we  legitimize  Booker  by  passively 
accepting  it,  without  protest,  as  representative  of  com- 
municable and  credible  legal  reasoning,  then,  in  my  opinion, 
there  can  be  no  further  honest  thinking  in  military  law. 

I do  not  agree  with  the  Court  of  Military  Appeals  that 
Middendorf,  supra,  at  38-39,  officially  redefined  and  re- 
characterized  the  summary  court-martial  from  a "criminal 
proceeding"  to  a "disciplinary  hearing."  Realizing  that 
the  UCMJ  cannot  be  equated  to  a civilian  criminal  code,  the 
Supreme  Court  does  not  appear  to  have  been  the  slightest  bit 
interested  in  redefining  summary  courts-martial.  Such  a 
claim  by  the  Court  of  Military  Appeals  is  simply  not  in 
accordance  with  the  case.  The  Supreme  Court  merely  noted, 
for  purposes  of  discussion,  the  unique  characteristics  of 
the  summary  court-martial.  Accordingly,  this  Court  specifi- 
cally rejects  as  inaccurate  and  misleading  the  assertion  by 
the  Court  of  Military  Appeals  that  the  Supreme  Court  rede- 
fined summary  courts-martial.  I might  point  out  that  to  the 
extent  that  a summary  court-martial  is  a disciplinary 
hearing,  so  is  a special  court-martial  and  so  is  a general 
court-martial.  The  encouragement  and  maintenance  of  mili- 
tary discipline  are  what  the  UCMJ,  nonjudicial  punishment, 
summary  courts-martial,  special  courts-martial,  and  general 
courts-martial,  indeed,  the  entire  military  justice  system 
are  all  about! 

Furthermore,  the  objective  of  that  system  is  not  shared 
by  any  civilian  justice  system  in  this  country,  since  un- 
questioning obedience,  strict  regimentation  and  sacrifice  of 
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the  interest  of  the  individual  for  military  objectives  are 
neither  necessary,  desirable,  nor  relevant  concerns  of  the 
civilian  justice  system.  In  the  military,  however,  these 
concerns  constitute  the  indispensable  conditions  of  an 
effective  fighting  force.  They  require  a unique  justice 
system.  The  Constitution,  the  Congress,  the  President,  and 
the  Supreme  Court  recognize  and  sanction  this  requirement. 

The  Court  of  Military  Appeals,  however,  in  such  cases  as 
Booker , continues  to  resist  and  to  persist  in  the  view  that 
the  protections  found  as  essential  in  the  civilian  sector 
must  necessarily  be  interfused  with  those  found  in  the 
military. 

Therefore,  whether  a summary  court-martial  is  a criminal 
proceeding,  in  the  civilian  sense,  or  a so-called  disciplin- 
ary proceeding,  in  any  other  sense,  is  wholly  irrelevant  in 
evaluating  its  function  and  utility  in  the  entire  military 
justice  system.  The  Court  of  Military  Appeals'  narrow  over- 
reliance upon  mere  word  symbols,  to  reach  in-depth  con- 
clusions, is  nowhere  more  manifest  than  here. 

Moreover,  I seriously  question,  by  what  prerogative, 
and  for  what  compelling  reasons  have  the  traditional, 
workable,  seemingly-just  principles  relating  to  the  ad- 
missibility of  nonjudicial  punishment  and  summary  court- 
martial  records  been  peremptorily  abrogated?  I cannot 
accept  as  credible  the  Court  of  Military  Appeals'  statement 
that  it  has  a "command"  from  the  Supreme  Court  to  ensure  duo 
process  at  such  hearings  and  is  therefore  obligated  to 
repudiate  the  provisions  of  a long-standing  executive  order 
specifically  designed  to  insure  due  process.  Are  we  to 
understand  that  due  process  was  lacking  in  all  the  tens  of 
thousands  of  court-martial  cases  that  have  utilized  non- 
judicial punishment  and  summary  court-martial  records  pur- 
suant to  the  evidentiary  provisions  of  the  Manual  for 
Courts -Martial ? 

Particularly  illustrative  of  the  Court  of  Military 
Appeals'  intransigence  in  this  area  is  the  statement  in 
Booker  that: 

It  is  in  order  to  give  some  meaning 
to  the  due  process  guarantees  of  the 
frifth  Amendment  that  we  must  provide 
limitations  on  the  utilization  of 
evidence  of  the  imposition  of  discipline 
at  a summary  court-martial  in  a subse- 
quent trial.  Those  hearings  in  which 
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the  accused  was  represented  by  counsel, 
or  has  executed  a valid  waiver  of 
the  assistance  of  counsel  may  be  used 
for  the  purpose  of  enhancement  of 
punishment  since  the  basic  con- 
cepts  and  Argersinger,  [Argersinger 
V.  Hamlin,  407  U.STTS  "(1972)  ] will 
have  be~en  met.  [Id.  at  448-449 
(Emphasis  added) ) . 

The  emphasized  portions  of  this  statement  appear  sharply  at 
odds  with  both  the  Supreme  Court's  holding  in  Middendorf 
that  the  due  process  guarantees  of  the  Fifth  Amendment  do 
not  require  that  an  accused  be  afforded  counsel  at  a summary 
court-martial,  and  its  statement  in  that  case,  at  36-37, 
that: 


If  we  were  to  remove  the  holding  of 
Argersinger  from  its  civilian  context 
and  apply  it  to  require  counsel  before 
a summary  court-martial  proceeding 
simply  because  loss  of  liberty  may 
result  from  such  a proceeding,  it 
would  seem  all  but  inescapable  that 
counsel  would  likewise  be  required 
for  the  lowest  level  of  military 
proceeding  for  dealing  with  the 
most  minor  offenses  . . . But  we 
think  that  the  analysis  made  in 
cases  such  as  Gagnon  5/and  Gault,  6 / 
as  well  as  considerations  peculiar 
to  the  military,  counsel  against  such 
a mechanical  application  of  Argersinger* 

Obviously,  the  Supreme  Court  indisputably  has  declared  that 
neither  the  due  process  guarantees  of  the  Fifth  Amendment 
nor  Argersinger  apply  to  engraft  any  counsel  requirements 
whatever  to  the  summary  court-martial  process.  Why  then 
does  the  Booker  opinion  purport  to  be  guided  by  the  dictates 
of  the  Fifth  Amendment  and  Argersinger?  In  light  of  logic, 
the  law,  and  plain  common  sense,  this  Court  strongly  urges 
the  Court  of  Military  Appeals,  in  its  reconsideration  of 
Booker , to  overturn  its  prior  holdings  in  that  case. 


5/  Gagnon  v.  Scarpelli,  411  U.  S.  778  (1973) . 
1/  In' re  Gault,  387  U.  S.  1 (1967). 
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Subject  to  the  foregoing,  the  findings  and  the  sen- 
tence, as  approved  below,  are  affirmed. 


OHN  P.  DUNBAR 


Judge  MALLERY  concurs. 


&S  K.  MALLERY 


BAUM,  Judge  (concurring  in  the  result) : 

I would  affirm  the  findings  and  sentence  because  I 
believe  evidence  of  shipboard  nonjudicial  punishments  are 
admissible  for  sentencing  purposes  and  I do  not  believe 
United  States  v.  Booker,  3 MJ  443  (CMA  1977)  applies  retro- 
actively. I agree  with  the  general  thrust  of  Senior  Judge 
Dunbar's  opinion  as  well  as  his  conclusion  that  Booker 
should  be  overturned,  but  X would  confine  the  comments  to  a 
discussion  of  the  breach  by  the  Court  of  Military  Appeals  of 
its  obligation  to  follow  the  law  as  enunicated  by  the  United 
States  Supreme  Court. 

United  States  v.  Booker,  while  purporting  to  apply  the 
Supreme  Court's  decision  in  Middendorf  v.  Henry,  425  U.S.  25 
(1976),  has,  in  fact,  contravened  it  by  perpetuating  a 
requirement  for  counsel  at  summary  courts-martial.  The  ‘ 

Court  of  Military  Appeals,  in  addition,  has  gone  on  to 
create  new  prerequisites  for  both  summary  courts-martial  and 
nonjudicial  punishments  never  even  hinted  at  in  Middendorf 
v.  Henry.  The  new  imperative  for  counseling  from  lawyers 
before  an  accused  can  opt  for  nonjudicial  punishment  or  a 
summary  court-martial  is  not  required  by  Middendorf  v.  Henry 
and  will  surely  result  in  delays  that  can  rob  these  proceedings 
of  their  promptness  and  their  effectiveness.  Furthermore,  to 
the  detriment  of  both  accused  and  command  alike,  the  Booker 
decision  has  severely  restricted  the  power  of  commanding 
officers  to  refer  suspected  offenders  to  the  lowest  possible 
adjudicating  authority,  by  arbitrarily  imposing  a limitation 
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on  the  subject  matter  jurisdiction  of  summary  courts-martial 
and  nonjudicial  punishment.  Not  one  of  these  new  rules  fo* 
summary  courts-martial  and  nonjudicial  punishment  was 
mandated  by  the  Supreme  Court.  In  fact,  they  are  not  even 
alluded  to  in  Middendorf  v.  Henry,  and  surely  are  contrary 
to  the  spirit  of  that  decision. 

A look  at  the  background  leading  up  to  United  States 
v.  Booker,  may  shed  some  light  on  the  enormity  of  the  decision 
of  the  Court  of  Military  Appeals  in  that  case.  Booker  was 
precipitated  by  Middendorf  v.  Henry,  which  in  turn  had  been 
spawned  by  the  United  states  Navy's  stand  on  the  applicability 
to  the  military  of  an  earlier  Supreme  Court  decision, 
Argersinger  v.  Hamlin.  407  U.  S.  25  (1972).  In  Arqersinger 

the  Supreme  Court  had  held  that  the  Sixth  Amendment  to  the 
United  States  Constitution  required  appointment  of  counsel 
for  indigents  before  confinement  could  be  imposed,  even  in 
misdemeanor  cases.  The  Navy  said  that  the  Arqersinger 
holding  was  inapplicable  to  the  military,  particularly  with 
respect  to  summary  courts-martial.  This  position  was 
promptly  challenged  in  Federal  Court  and  ultimately  appealed 
to  the  Supreme  Court.  Meanwhile,  prior  to  that  Court's 
ultimate  resolution  of  the  matter  in  Middendorf  v.  Henry, 
the  United  States  Court  of  Military  Appeals  ruled  in  United 
States  v.  Alderman,  22  USCMA  298,  46  CMR  298  (1973),  that 
Argersinger  was  applicable  to  the  military  and  found  con- 
stitutional requirements  for  providing  counsel  at  summary 
courts-martial.  The  conclusions  of  the  Court  of  Military 
Appeals  in  Alderman  have  been  clearly  and  unequivocally 
rejected  by  Middendorf  v.  Henry,  which  held  that  the  require- 
ments of  Argersinger  did  not  apply  to  the  military  summary 
court-martial,  that  there  was  no  Sixth  Amendment  right  to 
counsel  in  summary  court-martial  proceedings  and  that  Fifth 
Amendment  due  process  requirements  were  also  met  without  a 
separately  appointed  counsel  acting  exclusively  in  an  accused's 
behalf  at  a summary  court-martial.  In  so  ruling,  the  court 
noted  the  various  protections  afforded  in  a trial  by  summary 
court-martial,  including  the  requirement  that  the  summary 
court-martial  officer  safeguard  the  interests  of  the  accused. 
Now,  in  the  face  of  the  Supreme  Court's  clear  position  on 
this  matter,  the  United  States  Court  of  Military  Appeal's 
has,  in  the  following  language,  declared  itself  outside  the 
reach  of  our  highest  court: 

It  is  in  order  to  give  some 
meaning  to  the  due  process  guarantees 
of  the  Fifth  Amendment  that  we  must  provide 
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limitations  on  the  utilization  of  evidence 
of  the  imposition  of  discipline  at  a 
summary  court-martial  in  a subsequent  trial. 

Those  hearings  in  which  the  accused  was 
represented  by  counsel,  or  has  executed  a 
valid  waiver  of  the  assistance  of  counsel 
may  be  used  for  the  purpose  of  enhancement  of 
the  punishment  since  the  basic  concepts  and 
protections  of  Arger singer  will  have  been 
met.  1/ 

Furthermore,  although  Alderman  is  never  mentioned  in  Booker, 
the  Court's  failure  to  renounce  that  earlier  case,  coupled 
with  the  above  quote,  certainly  indicates  that  Alderman  is 
still  considered  valid  law  by  the  Court  of  Military  Appeals. 
Added  to  this  is  the  fact  that  the  United  States  Court  of 
Military  Appeals  has,  after  two  years,  still  not  specifically 
answered  the  question  of  Alderman*  s continued  viability, 

which  was  certified  to  it  by  the  Judge  Advocate  General  of 
the  Navy  in  March  1976.  2/ 

One  is  led  inevitably  to  the  conclusion  that  the  Court 
of  Military  Appeals  has  consciously  chosen  to  disregard  the 
United  States  Supreme  Court  on  this  matter.  In  taking  this 
course,  the  Court  of  Military  Appeals  has  failed  to  follow  its 


1/  United  States  v,  Booker,  3 MJ  448  and  449. 

2/  United  States  v.  Redmond,  NCM  No.  76  0006  of  23  February 
1976,  certified  for  review  to  the  Court  of  Military  Appeals 
by  the  Judge  Advocate  General  of  the  Navy  on  29  March  1976 
pursuant  to  Article  67  (b) (2) , Uniform  Code  of  Military 
Justice  on  the  following  issue: 

Was  the  United  States  Navy  Court  of  Military 
Review  correct  in  its  determination  that  the 
military  judge  and  reviewing  authorities  erred 
prejudicially  by  considering  evidence  of  the 
accused's  two  prior  convictions  by  summary 
court-martial.  United  States  v.  Alderman, 

22  USCMA  298,  46  CMR  29$  (1973) , in  light  of 
Middendorf  v.  Henry,  U.S.  , (March  24. 

1976)7  

The  Court  of  Military  Appeals  subsequently  affirmed 
Redmond,  without  opinion,  citing  only  United  States  v.  Booker, 
i kJ  443  (CMA  1977),  No  32,049  (CMA  October  18,  197TT. : 
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own  stated  modus  operandl  when  in  disagreement  with  t.ho  Supreme 
Court.  In  Un i ted  St ntea'v.  Sims,  2 MJ  109  (CMA  1977),  the 
Court  said,  "w«T  must- l>e  content  to  express  any  misgivings  or 
disagreements  in  opinions,  which,  nonetheless,  conform  in 
disposition  to  the  holdings  of  tho  Supreme  Court.  3/  Just 
the  opposite  tack  has  been  taken  in  Booker.  Lip-service 
doforcnce  has  been  given  to  the  Supremo  Court  while  refusing, 
in  fact,  to  conform  to  its  decision.  This  message  comes 
through  loud  and  clear  at  page  445  of  Bookor  where  the  Chief 
Judge  states,  "with  proper  deference  to  tin* "Supreme  Court," 
and  then  goes  on  in  footnote  13  to  cite  published  criticism 
of  the  Supreme  Court's  decision  in  Middendorf  v.  Henry, 
along  with  problems  he  sees  asaooia€«^wftK'*t'hb  fscl  that  a 
summary  court-martial  officer  is  a "lay  person",  snd  then 
concludes  with  this  statement: 

It  is  those  factors  coupled  with  our 
evaluation  of  the  overall  ramifications 
of  Middendorf  which  compel  this  decision 
as  to  the  use  of  nummary  courts-martial. 

Thun,  It  appears  that  the  Court  of  Military  Appeals,  in 
disagreement  with  the  conclusions  in  Middendorf  v.  Henry, 
folt  impelled  to  a decision  that  would  modify  its  results . 

Up  to  now  there  has  never  boon  a direct  appeal  to  tho 
United  States  Supremo  Court  from  a decision  of  the  Court  of 
Military  Appeals  and  no  sanctioned  procedure  for  such  an 
appeal  is  readily  apparent.  Necessity,  however,  is  the 
mother  of  invention.  The  Court  of  Military  Appeals  would  do 
well  to  carefully  consider  the  ramifications  of  its  flagrant 
departure  from  a Supreme  Court  decision.  Abuses  of  power 
i nev l table ly  provoke  reactions  which  can  undo  valuable  and 
important  changes  that  have  developed.  I,  for  one,  would 
hat  o to  nee  t he  many  good  things  advanced  by  the  Court  of 
Military  Appeals  swept  aside  in  a broad  Legislative  or 
executive  reaction  to  cases  such  as  Booker.  Hopefully,  tho 
Court  of  Military  Appeals  in  its  presenFTJmited  reconsideration 
of  Hooke t 4/  will  sas  the  wisdom  of  renouncing  ite  prior 


3/  Id.  at  112,  n.tf 

4/  The  Court  of  Military  Appeals  on  'NovemWr  ~2ff,  197 ft 
granted  a pet  it  ion  for  reconsideration  of  Booker  for  t.ho 
limited  purpose  ot  considering: 

Whether  summary  courts-martial  should  bo  llmltod 
to  disciplinary  actions  concerned  solely  with 
minor  military  offenses  unknown  in  the  civilian 
society.  4 MJ  137. 


action  in  its  entirety  and  act  accordingly.  Otherwise, 
since  the  United  States  Supreme  Court  deemed  the  questions 
posed  in  Middendorf  v . Henry  important  enough  for  review  and 
resolution  by  the  highest  court  in  the  land,  it  might  very 
well  consider  an  inferior  court’s  decision  to  distort  and 
pervert  that  ruling  ample  reason  to  exercise  it  supervisory 
jurisdiction  over  that  lower  United  States  Court  by  enter- 
taining, a petition  for  a writ  of  mandamus,  5/  just  as  the 
United  States  Court  of  Military  Appeals  has  felt  compelled 
to  take  extraordinary  action  in  the  exercise  of  its  "supervisory 
function"  when  the  circumstances  so  required.  6/ 


5 / Ex  parte  Bradley,  74  U.  S.  364  (1869) . 

6/  McPhail  v.  United  States,  1 MJ  457  (CMA  1976)  . 
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DURING  THE  8TH  AIR  FORCE  WORKSHOP 


SOURCE:  Copy  provided  author  on  12  May  1978  by  Criminal 

Law  Division,  Air  Force  JAG,  Washington,  D.C. 
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REMARKS  BY  JUDGE  ALBERT  B.  FLETCI 1KR,  JR . 

3th  Air  Force  Workshop  - 22  March  1978 

(These  remarks  were  made  informally,  and  because  of  poor  reproduction 
quality  and  the  fact  that  often  several  people  were  speaking  ut  once, 
they  had  to  be  edited  somewhat.  These  remarks  are,  therefore,  produced 
for  vour  background  information  only  and  should  not  be  quutud.) 

Because  it  is  a workshop,  I don't  have  any  formal — I'm  not  going  to  put 
any  startling  revelations  out  so  that  General  Reed  will  go  home  In  shock  as 
he  usually  does  after  I speak.  But  I would  like  to  make  some  comments  on 
what  I've  heard  here,  and  some  things  that-  the  Court  has  noticed.  Particularly 
from  the  government's  viewpoint.  And  I like  the  point  the  young  gentleman 
made  yesterday.  "You  do  have  a client,  and  it  is  the  government,  and  it's 
important  chat  you  express  on  behalf  of  the  government  the  obligation  that 
you  find  is  there."  Someone  else  suggested — and  once  again  when  we  look  at 
the  records,  the  "I  think"  does  not  encourage  an  Appellate  Court,  but  "the 
government  has  proven"  really  sets  the  tack,  and  we  do  watch  it.  The  record, 
if  I was  to  say  anything  for  government  counsel,  make  us  a record.  As  Mr. 
Reagan  knows,  how  many  times  the  Court  will  look  down  from  the  bench  and  ask 
a question  and  both  Appellate  branches  find  themselves  in  a position  of  saying 
the  record  does  not  disclose,  so  make  a record.  Because  quite  frankly, 
gentlemen  and  ladies,  when  we  write  we  do  go  over  the  record.  In  fact,  in 
our  office,  in  our  Court,  the  record  is  gone  over  completely  three  times, 
so  the  record  is  very  important. 

Some  Specifics:  In  Dunlap  and  Burton  cases,  government,  do  not  stipulate 
the  sequence  of  time.  Put  your — if  you  have  witnesses  or  explanations,  set 
it  all  out.  A great  example  of  that,  I believe,  though  I was  a dissent,  is 
Henderson , and  there's  one  following  called  Callavera,  which  will  be  out  the 
door  before  long,  and  once  again  you  will  see  it.  The  stipulation,  from  the 
stipulation  we  can  tell  nothing  except  time  sequence,  and  if  there  are  extra- 
ordinary circumstances — quite  frankly,  stipulation  just  does  not  set  it  out 
for  us.  In  the  Coode  area,  personal  opinion  first.  I think  Coode  is  bad 
law.  It  is  the  law  of  the  court.  Comply  with  Goode . The  cases  are  coining 
down.  If  they're  not  out  the  door,  you'll  see  them  soon,  that  strict  com- 
pliance— Goode  has  become  a strict  compliance  law.  There  is  very  little 
escape  t..at's  based  upon  waiver,  and  Coode  is  complied  with,  and  the  counsel 
does  nothing. 

Instructions:  I want  to  go  back  to  this,  because  I think  the  burden  is  heavy 

upon  the  government  counsel  to  submit  instructions  that  are  drafted  with  as 
much  specificity  without  commenting  on  the  evidence  as  possible,  to  be  presented 
to  the  trial  judge.  These  become  part  of  the  record,  gentlemen,  and  we  look 
at  them.  It  also  gives  us  some  citations  Into  some  of  the  thinking  of  the 
government.  While  I'm  there,  I don't  know  whether  they  do  this  or  not,  and  I 
must  rely  upon  you  gentlemen.  But,  I don't  know  whether  its  the  practice  to 
submit  trial  briefs  or  not.  I gather  it  isn't  because  I've  never  seen  one 
in  a record.  Judge,  do  you  get  any  trial  briefs?  What  I call  trial  briefs — 
submitted  to  you  prior  to  the  case? 

Judge  Kautt:  No  we  do  not. 
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JuJgo  Fletcher:  If  you  have  the  type  of  case  where  a trial  brief — where 
the  case  is  difficult,  I would  suggest  a trial  brief.  I would  suggest  you 
present  it  to  the  judge.  It  becomes  part  of  the  record,  and  it  certainly 
enlightens  an  Appellate  Court  as  to  your  theories  and  concepts,  which  we 
can  then  supplement.  And  actually  make  logic  at  times  out  of  the  record  itself. 
If  you  are  a defense  counsel,  I would  suggest  the  same  thing.  We're  having 
a great  deal  of  trouble  with  the  Charge  Sheet,  and  you've  talked  about  it 
today.  I would — it's  not  for  your  considerations,  and  I'm  sure  this  would 
come  through  The  Judge  Advocate  General — I think  the  Court  believes  that  there 
should  be  a change  in  the  Charge  Sheet.  That  most  of  the  information  that  is 
on  the  Charge  Sheet  is  not  really  relevant  to  the  charge  itself,  and  that  there 
should  be  more  of  a formal  indictment  or  information  which  is  handled  as  in 
the  civilian  community,  and  that  the  information  otherwise  could  be  supplied 
on  whatever  form  you  want.  But  this  seems  to  be  a trend,  and  if  you'll  notice 
I believe  it's — I don't  remember  case  names — I'll  have  to  rely  upon  my  brother 
judge  here.  Bill  Early,  on  names.  I believe  it’s  Alef  that  sets  out  the 
requirements  on  the  Charge  Sheet.  And  we're  looking  to  this.  This  doesn't 
mean  a detailed  Jurisdiction  statement.  It  does  mean  sufficient  information 
that  we  can  arrive  at  as  factor.  One  other  thing:  I think  you're  missing  a 
golden  opportunity.  Maybe  this  goes  back  to  the  record.  Assume,  now  this 
may  be  difficult,  when  you're  faced  with  the  trial  judge.  But  assume  that 
the  trial  judge  knows  nothing  about' the  law.  Because  that's  the  record  that 
comes  to  three  civilian  Judges,  who  probably  do  not  have  the  detailed  knowledge 
of  the  law  that  the  trial  Judge  has.  So  you  may  have  to  be  over-explicit. 

You  may  have  to  set  out  in  finite,  some  propositions,  and  the  Judge  may  look 
at  you  like,  "What  the  hell's  wrong  with  you,  I know  this,  I've  been  doing 
it  for  20  years."  We  haven't.  And  remember!  In  a criminal  proceeding,  you 
just  start  the  race  at  the  trial  level.  The  finish  line  is  at  5th  and  E 
northwest.  So  you've  got  to  carry  the  whole  complement  through.  In  the — 
we  talked  about  Veracalle . I want  to  comment  on  apparently  a practice  used 
here  where  the — if  I understood  correctly,  the  Staff  Judge  Advocate  to  General 
Lawson  goes  in.  But  the  presentation  is  made  by  a young  counsel,  I assume  has 
tried  the  case,  or  has  the  responsibility  In  this  area.  I think  it's  tremendous. 
I think  it  r'vcs  him  an  insight  into  command  and  responsibility  of  command 
that  many  counsel  do  not  have.  Or  it  appears  to  us  do  not  have.  1 have 
stated  that  I thought , and  I'm  probably  wrong  in  this,  but  I would  like  to  - 
see'  every  young  counsel  who  practice  in  the  court-martials  spend  two  years 
in  the  field — not  in  the  area  of  law,  before  he  starts  practicing,  so  he  would 
have  the  concept  of  command.  I'm  sure  this  might  drop  down  some  of  your 
recruiting  practices  in  the  law  area  though.  I really  want  to  answer  your 
questions.  I want  to  talk  about  what  you're  interested  in  here.  These  are 
just  the  comments  that  I've  picked  up  sitting  here  for  tills  very  short  time 
I’ve  been  here.  Any  area  you  want  to  discuss,  I wisli  you  would  bring  up,  and 
if  not,  the  group  told  me  this  morning  they  would  like  to  hear  my  philosophy 
of  the  law.  I think  you  can  read  that.  Maybe  you  can't  understand  it  because 
I don't  have  quite  the  comic  mind  that  I’at  Williams  does,  but  I do  find  some 
of  my  opinions  funny  two  months  later.  No  applause.  So  If  there's  any  par- 
ticular area  — yes,  Pat? 

Q:  We  re  all  concerned  In  the  area  of  movement  of  witnesses.  Getting  back  to 
the  Cnrpontc r case,  where  the  opinion  said  explicitly  that  if  the  witness' 
testimony  is  material  he  must  be  brought.  Mow  this  comes  down  to  some  difficult 
questions  where  wo  have  a trial  at  Inclrlik,  and  the  defense  counsel  requests  id 


different  wit  nr  a sos  , all  of  whom  arc  going  to  tost  C 1 f y to  tlu>  accused's  good 
character.  All  38  of  them.  And  there  doesn't  appear  to  me.  In  any  of  these 
cases,  to  be  a point  where  you  can  reasonably  draw  cite  line  and  say  now  wait 
a minute.  You  know  you're  only  going  to  get  four,  you're  only  going  to  get 
five,  you're  only  going  to  get  six,  but  you're  not  going  to  get  38.  Is  there — 
can  you  elucidate  on  that? 

Fletcher:  Yes,  well  you  know,  Carpenter  was  written  by  Judge  Cook,  and  he 
later  said  he  didn't  say  what  he  said.  Wenow  have  Willis — I can't  think  of 
the  other  case  involved.  I think  if  the  rule  of  reason — the  trial  judge  has 
the  primary  responsibility  in  the  request  for  witnesses.  Thirty-four  witnesses, 

I think,  is  ridiculous  on  the  matter.  I don’t  think  you  can  set  up  a hard  and 
fast  rule — that's  why  the  court  hasn't  gone  to  this  quite  frankly.  Because 
we  have  found  that  if  we  would  say,  all  right  five  witnesses  is  the  maximum, 
all  of  a sudden — with  due  respect  to  those  who  put  out  regulations — five 
witnesses  becomes  the  reg.  And  there  are  times  when  you  could  hove  witnesses 
which  would  testify  to  different  propositions  which  is  material.  I would 
bring  all  these  matters — as  a trial  counsel,  quite  frankly,  I would  not  decide 
the  question.  Sooner  or  later  the  court's  going  to  strike  hard  in  this  area 
of  the  request  to  trial  counsel  for  witnesses  by  the  defense  counsel.  My 
thinking  is*  that  when  this  happens  there's  going  to  be  trial  counsel  go  down. 
That’s  ray  present  concept.  So  I would  certainly  bring  the  matter — if  the  request 
is  made  of  you,  I would  go  into  the  Judge  and  have  a 39a  session,  if  I'm  cor- 
rect in  my  designation,  and  Jet  lire  judge  decide.  The  judge,  with  reason, 
should  certainly  not  have  /duplicity  or  multiplicious  testimony.  There  is  no 
hard  and  fast  rule. 

Q:  You  would  agree  that  there  is  some  point  where  reason  would  prevail  here, 
where  you  could  cut  off  the  request?  It  wasn’t  really  that  apparent  from  the 
Carpenter  decision.  There  was  a point  where  you  could  deny  the  material  witness 
because  he  was  cumulative. 


Fletcher:  I showed  this  on  the  basis  of  my  own  writings.  Law  must  be  reasonable 

or  It  will  fall.  I think  this  is  an  area  we  anticipate  reason.  Materiality  is 
part  of  the  test.  Now  there  is  a modification  of  the  Carpenter  test  on  the  way. 

I can't  t.  ii  you  the  name  of  the  case  right  now.  I frankly  don't  remember  It. 
Cut,  even  with  materiality,  there's  a point  of  reasonableness,  and  1 know  of  "no 
court  that  just  lets  them  go  on  and  on  forever.  Even  in  the  civilian  communities 
such  as  California — It's  become  very  very  liberal  in  this  area. 


Q:  There's  a few  areas  I'm  interested  In.  One  Is  neutrality  of  the  Base  Com- 
mander and  the  SJA's  role  in  search  warrants.  The  other  being  In  regard  to 
the  Jenks  Act.  Specifically  with  regard  to  the  Base  Commander's  position  as  to 
the  detached  and  neutral  person  he's  supposed  to  be  In  Issuing  warrants.  How 
do  you  perceive  the  SJA's  role  In  advising  him?  Is  this  role  limited  to  advising 
him  of  that  nebulous  standard  of  probable  cause,  or  actually  giving  him  advice 
as  to  whether  or  not  there  Is  probable  cause? 


A : We 1 1 , we 

three  weeks, 
opinion  rase, 
the  commander 
that  tike  him 
to  the  SJA,  I 
Colander  ot 


have  a case  on  the  search  warrant  coming  out  the  door  in  the  next 
and  l fear  to  answer  the  question  because  it  happens  to  be  a threo- 
I think  it's  safe  to  say  that  no  one  on  the  court  believe*  that 
cannot  be  neutral  and  detached  as  to  search  warrants.  The  condition 
out  of  that  particular  category  are  numerous.  Now  when  you  get 
think  the  SJA  has  an  obligation  under  the  Code  to  advise  the 
the  standards  by  which  ho  must  reach  the  decision.  I would  hesitate 
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to  guess  what  the  court  would  do  where  it  was  shown  that  the  SJA  reached  the 
decision  and  it  was  rubber-stamped  by  the  Commander.  I have  the  feeling  I know, 
but  we  have  Keveria  that  came  out  the  door — wait,  is  Rever ia  out  the  door?  All 
right,  then  we  have  this  neutral  and  detached  as  to  gate  searches,  there's  a 
case  called  Harris,  which  is  on  its  way  out  the  door  as  to  Intercontinental . 

But  as  1 say,  the  broad  concept  is  that  command  can  be  neutral  and  detached  in 
these  areas.  Is  the  Jenks  Act  case  out  yet.  Bill? 

A:  No  sir,  not  that  I know  of. 

Q:  The  question  on  the  Jenks  Act  that  I have  sir,  is  in  the  adoption  and  use 
of  the  ABA  standards  vs.  Circuit  Court  Opinions,  what  is  the  Court's  position 
in  what  is  necessary  under  the  Jenks  Act  to  be  given  to  the  defense  counsel 
with  the  wide  variety  of  opinions  by  the  different  circuits,  the  5th  Circuit 
being  with  recent  case  thing  they  don’t  have  to  give  FBI  the  302s,  which  are 
witness  statements  Chat  are  not  specifically  signed  or  adopted  by  the  witness 
versus  other  circuits — the  2nd  Circuit — that  are  pretty  liberal  in  that  you've 
got  to  give  them  just  about  everything. 

A:  We  had  a case  coming  out,  but  I think  it's  safe  to  assume  that  the  present 
court  would  lean  more  toward  the  2nd  Circuit. 

Q:  A more-- liberal  interpretation? 

A:  No,  I would  not  Bay  a liberal  interpretation,  no.  I would  never  condemn 
A1  Fletcher. 

Q:  Back  to  jurisdictional  allegations  on  the  Charge  Sheet,  do  you  visualize 

those  requirements  as  requiring  allegations  on  cases  involving  purely  military 
offenses  on  the  one  hand  such  as  AWOL,  and  secondly,  any  kind  of  detailed  analysis 
on  cases  happening  on  a military  Installation,  for  ease,  on  a military  instal- 
lation of  exclusive  federal  jurisdiction? 

A:  No,  I see  no  problem.  I don't  think  you  have  to  hove  any  allegation  except 
the  facts,  whether  on  base  ond  your  AWOL  for  instance. 

Q:  It  seems  zo  rae  that  an  AWOL  specification  in  and  of  itself  sets  out  the 
proper  allegations  in  that  it  says  the  man  was  a member  of  the  military  and 
committed  an  offense  basically  only  a military  member  can  commit,  which  is  AWOL. 

A:  Yeah,  t’.at  costs  a double  Jurisdiction,  and  what  you're  going  into  is  the 
in  personam  Jurisdiction.  The  facts  themselves,  which  is  AWOL,  or  on  base, 
after  Re l ford  should  be  sufficient  without  any  further  statement.  And  I believe 
that  somebody  has  a reg  out — l don't  know  whether  it's  the  Air  Force  or  not. 
Somebody  has,  maybe  it's  the  Navy  has  a reg  oul  on  that  area.  Any  other  areas 
that  you're  interested?  Yes? 

Q:  I have  a question  concerning  sentencing.  Some  civilian  Jurisdictions  are 

moving  toward  mandatory  sentenc ing--does  anybody  in  the  panel,  or  yourself  sir, 
know  of  any  move  or  discussions  along  that  line?  For  military,  on  certain  offenses 

A:  Panel?  I know  of  none.  While  we're  doing  the  sentencing,  let  me  express  an 
opinion  which  is  probably  contrary  to  your  thinking.  I am  very  opposed  to  giving 
Judges  sentencing  authority.  Now  this  may  seem  strange,  since  I’m  the  one  who  is 
allegedly  Judlclallzlng  the  system.  Let  me  give  you  ray  reason.  I'm  convinced 
that  command  has  got  to  have  the  ultimate  authority  to  decide  who  stays  in  his 
command  and  who  is  not  in  his  command.  I'm  not  sure  that  a Judge,  with  due 
respect  to  the  trial  bench,  Is  qualified  to  do  this.  So, 
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I'ra  buck  i nt;  apparently  a major  trend,  because  this  seems  to  be  tile  leaning. 

And  it  also  seems  to  be  the  way  that  military  Justice  Is  moving.  Although 
there's  quite  a movement  afoot,  I believe  the  New  York  liar  also  would  give 
to  the  trial  judges  the  writ  powers.  This  frightens  the  hell  out  of  me 
quite  frankly,  and  l would  limit  them  only  to  coram  nohls  really.  I'd  not 
give  them  any  other  writ  powers.  I just  make  this  point.  Any  other  questions? 


Q:  Just  to  start  with,  as  a lead-in,  could  you — reducing  it  down  to  the 

base  level  where  we  have  to  apply  a lot  of-  this  philosophy,  would  you  tell 
me  exactly  what  your  view  of  decision  in  the  Roberts  case  is?  That  is,  using 
dogs  in  marijuana  searches? 


A:  Well  I can  tell  you  how  I read  the  Roberts  case.  In  so  saying  that,  I'm 
excluding  that  I'm  speaking  for  Judge  Perry  who  wrote  the  lead  opinion  because 
that  is,  once  again,  a three-opinion  case.  I went  back  to  my  Thomas  opinion. 

I believe,  as  I read  it,  that  Roberts  does  not  foreclose  the  use  of  dogs. 

That's  the  lead  opinion.  We're  talking  about  the  lead  opinion.  I do  not 
think  that  Thomas  or  Roberts,  as  I read  it — I'm  one  vote,  forecloses  the  use 
of  dogs  for  marijuana,  searches,  inspections,  shakedowns.  It  is  all  part 
of  the  package  of  personnel  readiness.  Now  maybe  I've  just  taken  a bunch 
of  semantics  and  moved  them  around  here.  I'm  not — I'm  sure  I'd  have  a 
second  vote  on  that  concept  from  Judge  Cook.  As  long  as  we're  in  a open 
area,  I believe  that’s  the  one  restriction  that  Bill  puts  on  it.  I'm  not 
saying  that  is  what  Judge  Perry  says.  In  fact,  I think  if  the  opportunity 
arose  again,  he  would  buy  Ferguson's  opinion.  I'm  speaking  what  I think — 
he  would  buy  Ferguson's  opinion  in  thomas . You  see,  Thomas  did  not  preclude 
the  use  of  dogs.  It  only,  in  my  opinion,  specifically  admissibility.  Cook's 
opinion  would  have  admitted  it  and  Ferguson  said  it  wasn't  worth  a tinker's 
damn  to  start  with.  So,  does  that  answer  your  question? 


Q:  Well,  let  me  — as  I understand  your  view,  you're  capable  in  your  own 
mind  of  distinguishing  between  a search  and  an  inspection? 

A:  I'm  not  sure  1 aiu,  but  I think  I have  to. 

Q:  So,  i t's  present  a hypothetical. 

A:  Is  it  on  Its  way  up? 

Q:  No  sir,  I can't  get  anything  past  the  trial  level. 

Q:  If  a commander,  two  weeks  In  advance,  gave  you  the  schedule  to  inspect  a 

barracks,  not  open  bay,  but  consisting  of  individual  rooms,  two  men  to  a room. 
In  each  room  an  expectation  of  privacy.  l.et's  take  the  first  example — they 
go  right  through  on  an  inspection  type  thing,  using  the  dogs.  Every  room  - 
nohody  Is  singled  out  for  suspicion,  and  this  thing  has  been  scheduled  two 
weeks  in  advance.  You  produce  marijuana.  In  your  opinion.  Is  that  evidence 
admissible? 

A:  No,  per  my  Thomas  opinion.  Because  you  see,  my  preface  remarks  Is  that 
this  is  pjrt  of  a personnel  readiness  inspection.  If  1 understand  your  facts 
correctly,  you're  running  this  dog  through  only  for  the  marijuana. 


Q:  Well,  let's  sav  only  for  drugs 
dogs  our  and  r.ay  the  Commander  and 
way  and  turned  each  room,  drawers. 
And  you  discovered  mar i Juana? 


I don't  — now,  li.nl  the — let's  leave  the 
the  first  sergeant  went  through  in  the  same 
closets,  the  whole  hit,  as  an  Inspection. 
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A:  I chink  uiilor  the  Plainview  Doctrine  it  could  be  admissible,  if  your 

facts  are  right. 

Q:  Now  we  aren't  talking  about  Plainview.  We're  talking  about  

A:  Well,  wait,  you're  carrying  on  an  inspection  and  you  open  a locker. 

Q:  Yes. 

A:  Which  you  have  a right.  In  the  locker  Is  a bag  of  Wonderbread  which  has 
green  stuff  in  it,  or  something  like  this,  is  what  you're  saying.  I'm  assuming? 

Q:  Yes.  Only  if,  for  example,  they  went  through — they  carried  through  with 
them  metal  detectors,  and  it  revealed  a submachine  gun  hidden  in  the  woodwork. 
Does  this  change? 

A:  No. 

Q:  I don't  understand — it  seems  to  me 

A:  Now  under  my  theory  of  Thomas , it  doesn't. 

Q:  It  seems  to  me  that  the  Court  is  hung  up  on  the  mere  fact  that  there's  a 
dog.  Why  does  the  dog  convert  an  otherwise  proper  inspection  into  a search 

requiring^ — 

A:  I don't  think  it  does  convert  a proper  inspection. 

Q:  Is  it  possible  to  have  a proper  inspection  with  a dog? 

A:  Yes,  I think  so.  I'm  one  vote  gentlemen.  I'm  giving  you  my  thinking  only 
at  this  point.  Because  chat  goes  back  to  your  original  question.  I think  it 
is  proper.  I think  it  can  be  done,  yes.  Yes,  I think  the  evidence  under,  what 
I call  a personnel  readiness  inspection,  could  be  used. 

Gen  Reed:  I think  you  have  to  characterize  the  inspection  that  you've  scheduled 
two  weeks  in  advance  as  something  more  than  just  looking  for  marijuana  in  every 
room  in  every  barracks.  This  is  part  of  discipline,  it’s  part  of  training,  it's 
part  of  equipment  check,  it's  part  of  other  kinds  of  contraband,  and  if  you  take 
the  dog — certainly,  the  presence  of  drugs  is  a part  of  the  training  readiness 
inspection  process.  And  I think  what's  happened  is,  drugs  have  been  the  center 
thing,  and  that's  the  only  thing  that  has  been  revealed  that  is  the  purpose  of 
the  inspection.  When  you  do  that,  then  you  cloud  and  you  detract  from  the  real 
inspection  process. 

Judge  Early:  In  Roberts  we  said  that  was  a search. 

Fletcher:  We  were  sort  of  locked  in  on  that. 

Q:  There  was  never  a satisfactory  discussion,  I thought,  between  a distinction 
between  a search  and  an  inspection.  But  didn't  I understand  you  to  say  that 
in  the  scenario  that  I gave  you  that  you  would  not  admit  the  evidence? 

Q:  I think  the  scenario  you  gave  him,  he  was  thinking  this  whole  thing  was 

for  drugs. 

Q:  No,  and  the  reason  I said  two  weeks  in  advance  was  because  you  coulJn't 
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possibly  

A:  Lee  me  maybe  straighten  this  out  In  my  mind.  As  I view  what  would  be 
a personnel  readiness  Inspection.  If  any  of  you  heard  me  in  Europe,  I 
think  I did  this.  Taking  your  two  weeks  notice,  let’s  say.  Let  me  add  I’m 
not  sure  that1 9 a prerequisite,  but  knowledge  may  be.  You  act  out  a series 
of  things  that  you  are  going  to  look  at  to  see  if  the  personnel  can  meet 
the  line  requirement.  And  if  one  of  those  series  happens  to  be  narcotics, 
in  my  present  state  of  mind,  you  can  use  a'dog.  But  you've  got  to  go  ahead 
and  look  for  all,  whatever  else  makes  a man  ready  to  fulfill  his  function. 

If  that  throws  you  off,  based  upon  anything  I've  written,  please  speak  up. 

Bill,  am  I way  off? 

No,  in  Roberts,  there  is  a hint  that  they  were  looking  for  hotplates  and  - 
illegal  heaters.  But  the  basic  facts  presented  in  Roberts,  and  we  don't 
really  know  completely,  was  that  they  were  looking  for  drugs.  The  Army  had 
a case  where  they  were  looking  for  illegal  firearms,  and  that's  what  they 
wanted  to  look  for,  and  the  question  was  how  can  you  say  that's  an  inspection? 

It  is  in  the  broad  former  military  sense  of  the  word.  But  if  you  go  in  and 
look  to  see  that  socks  are  five-deep  in  the  drawer,  and  the  hangers  are  hung 
back  against  the  wall,  and  the  uniforms  are  in  one  locker — I think  whdt  Judge 
Fletcher  would  say  is,  if,  as  part  of  that  inspection,  looking  for  socks, 
hungers,  and  uniforms,  you  are  also,  saying  you  cannot  have  marijuana  in  your 
barracks,  you  could  use  a dog  to  search  out  to  aee  if  they  were  violating 
your  instructions. 

Q:  Now,  as  I understood  it,  he  was  saying  socks,  hangers,  marijuana,  contra- 
band, da  to  da  da  da  - as  they  bear  upon  readiness. 

A:  You  see  now  I hadn't  thought  about  socks  and  hangers  because  I didn't 
know  you  looked  at  them  anymore.  Now  I was  thinking  more  about  cleanliness, 
which  I think  gives  rise — fire,  fire  hazards,  this  type  of  thing,  which  I 
don't  know  if  you  have  clean  socks  makes  you  get  to  Che  line  quicker  or  not. 

Q:  A number  of  socks. 

A:  Yeah,  if  you  have  three  in  one  I'm  going  to  worry  about  it.  And  if  that's 
important  for  discipline,  then  I would  say  yes,  I don't  want  to  make  light  of 
it.  If  that's  a disciplinary  concept. 

I wonder  if  I could  say  something  here?  We're  in  the  Strategic  Air  Command, 
aren't  we,  almost  all  of  us?  Out  here  we've  got  B-52s  and  KC-135s — those  are 
aircraft.  Wo  have  alert  facilities  whore  people  pull  duty.  They've  got 
living  quarters  in  those  facilities — they're  on  24  hour  duty  for  various 
shifts.  Living  quarters,  B-52s,  what  are  they  carrying?  We  don't  evon  have 
to  mention  it.  On  their  off-duty  time  they've  got  quarters  here  outside  the 
light  line  a real  secure  area.  But  these  same  people  that  pull  duty  up  in 
/0"  c,,n  translate  this  same  thing  into  our  missile  bases.  Now, 
what  is  an  Imminent  threat  to  public  confidence  in  the  Air  Force,  the  SAC 
1 t'  C°  •K,r,om  its  very  critical  mission?  The  reliability  of  these  people 
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whether  they're  working  on  the  aircraft,  putting  in  radar  equipment — what 
have  you.  It  relates  to  missiles,  weapon  systems,  and  that's  where  we 
get  hung  up,  as  military  people,  on  this  attempt  to  distinguish  inspections 
and  searches.  So  that's  wt-re  we  need  some  discussion  and  clarification  and 
getting  down  to  the  hard  knob  of — is  there  a distinction  between  a man — 
can  you  draw  a valid  distinction  between  my  duty  and  my  off-duty  time,  I 
don't  know.  Maybe  in  the  case  of  the  lawnmower  operator,  you  can  draw  those 
distinctions,  but  can  you  draw  them  as  tu  a crew  member,  as  to  a radar 
technician? 

A:  I think  in  Roberts — in  fact  I think  the  first  sentence  in  the  last  para- 

graph says  that  military  inspections  is  a well-known  exception  to  the  Fourth 
Amendment.  And  then  it  goes  on  and  talks  about  shakedowns--shakedown  is  the 
word  that  Terry  uses — a shakedown  inspection.  You're  getting  into  another 
area  which  is  interesting,  and  I'm  sure  has  a direct  effect  upon  Strategic 
Air  Command,  is  the  Jurisdiction — the  off  base  type  thing — the  readiness 
situat ion. 

Q:  That  was  a corollary,  and  that’s  what  Col  Kosa  ...  If,  as  you  say, 

narcotics-has  a direct  corollation  to  readiness  and  justifies  search  in  a barracks 
or  where  someone  lives  with  an  expectation  of  privacy,  why  wouldn't  it  have 
that  same  sort  of  relationship  to  the  person  who  lives  100  yards  off  the  base? 
Because  the  man's  going  to  be  just  as  strung  out  whether  he  takes  dope  off  the 
base  or  on  the  base? 

A:  That  is  a very  persuasive  argument.  Read  a case  called  llessler , which  will 
come  out  in  about  two  weeks.  Although  it  is  on  base,  you  should  give  serious 
consideration  to  its  application  und  the  concept  expressed  in  off  base,  and 
I really  can't  say  anymore  at  this  point  in  that  area. 

Q:  Let  me  try  to  give  an  example  of  what  we're  talking  about.  We  nave  a 
missile  base  located  out  in  a town  called  Knobnoster,  Missouri.  It's  70 
miles  from  Kansas  City,  there  Is  no  really  effective  law  enforcement  agency 
anywhere  around  the  base.  Missile  maintenance  people  have  possibly, 
possibly  ooi  so,  appeared  to  be  screwing  up  little  things,  a little  bit 
more  than  perhaps  was  done  in  the  past.  The  types  of  tilings  they're  doing' 
appear  to  be  related  to  possible  use  of  marijuana  and  other  drugs.  We  are 
in  the  mainline  at  Knobnoster,  one  of  the  main  lines  in  the  United  States, 
for  narcotics.  One  of  the  dumping  off  places  for  narcotics  is  Knobnoster, 
Missouri,  right  outside  the  gate.  We  can't  got  the  Dl'A  to  bust  their  main 
line  . that  they're  working  on  for  our  sake  at  Knobnoster,  can't  get  tin* 
local  people  to  get  interested  in  the  situation.  Furthermore,  they'd  be 
stopped  by  DEA.  What  do  we  do  to  assure  that  we  don't  have  a bunch  of  pot  - 
heads  working  on  these  nuclear  weapons  that  arc  in  the  missiles  outside  in 
the  base  area? 

A:  Well,  let  me  make  a suggestion,  and  I'm  not  saying  what  the  outcome  would 

be  yet  at  CMA.  If  you  have  the  situation  where  you  do  not  have  the  interest 
anJ  you  can  show  this,  of  prosecution,  let's  say  for  minor  amounts  of  marijuana 
in  tlie  civilian  community,  or  whatever  the  drug  happens  to  he.  1 think  y>u 
can  get  this  on  the  record  because  we're  talking  about  the  12  criteria  in 
Re  1 f ti!  ; one  of  them  is  the  availability  of  a civilian  tribunal.  Or  even 
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law  enforcement.  You've  got  to  even  go  to  more  basics  than  the  12  criteria, 
you've  got  a total  lack  o£  law  enforcement — desire  to  proceed.  Now  I will 
say,  with  all  honesty,  I think  it's  going  to  be  damn  hard  to  get  it  on 
the  record.  Because  they're  not  going  to  ever  admit  that  they're  not 
interested  in  the  drug.  < 


i 
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Q:  Perhaps  statistics  - - 

A:  Could  be.  Take  Now  Mexico  for  instance.  We  have  a case  pending  now  where 
New  Mexico  has  legalized  marijuana,  and  the-mllitary  has  just  tried  an  airman 
or  air  person,  I don't  know  which,  for  marijuana  off  base. 

Q:  One  might  also  send  the  local  DA  a letter  asking  if  hs  will  prosecute  and 
then  he  will  respond  to  the  letter  probably. 

A:  Good  idea,  good  idea,  show  this. 

Q:  You've  got  to  get  them  caught  first,  and  his  problem  is  there's  no  agency  — 
A:  I don't  know  what  DEA  is,  what's  that? 

A:  Drug  Enforcement  Agency. 

A:  Oh,  O.K. 

Q:  From  your  remarks,  I sort  of  gather  that  the  cases  that  some  of  us  have 
read  is  saying  that  off-base  possession  in  the  use  of  marijuana  is  not  service- 
connected.  Possibly  it  has  to  be  taken  in  light  of  maybe  we  didn't  put  enough 
on  the  record  to  get  it  service-connected,  such  as  this  man  is  a missile  crew 
member  who  works  24  hours  a day,  to  be  called  in,  or  whatever.  And  that  because 
of  those  things  we  believe  we  have  jurisdiction.  Is  that  a fair  statement 
that  possibly  with  more  on  the  record  an  off-base  possession  or  use  of  mari- 
juana could  conceivably  be  service-connected? 

A:  Yes.  ! there  is  a case,  I can't  toll  you,  it  may  be  one  of  yours,  of 
two — once  again  I can't  tell  you  the  name,  its  two  military  policemen,  off-  v 
base  and  dealing  in  a military  unit.  Watch  for  it,  I can't  tell  you  the 
outcome.  I think  my  time's  up,  unless  you  have  more  questions.  Yes,  Judge? 

Q:  One  question  is  a broad  one.  Philosophically,  do  you  conceive  the  military, 
that  justice  and  discipline  are  mutually  exclusive? 

A:  Yes  and  no.  I'll  answer  the  question  because  I do  have  definite  feelings 
on  that.  You  no  longer  hear  me  speak  of  the  military  Justice  system,  and 
your  Judge  Advocate  General  well  knows,  I speak  now  of  the  military  judicial 
system  and  the  discipline  system.  I think  the  purpose  for  the  two  systems, 
although  I know  I'm  breaching  200  years  of  military  concept,  is  different. 

I think  one  looks  toward  removal,  and  that's  the  military  Judicial  system, 
and  one  looks  for  rehabilitation  for  line  use,  which  is  a discipline  system. 
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I would  divide  them  at  the  Summary  Court  and  Article  J5.  These  would  be  my 
disciplinary  tools,  and  the  special  court  and  general  court  would  be  the 
military  judicial  tools.  I don’t  think  they  aro  mutually  exclusive  because 
I think  you've  got  a bad  law,  which  I would  like  to  see  changed.  I'm  very 
opposed  to  the  removal  section,  which  you  can  remove  from  an  Article  15  to 
a summary,  up  to  a special,  which  keeps  the  link  In  there.  In  fact, 

if  I could  sit  down  and  rewrite  the  Code  Immediately,  and  I press  for  tills, 
as  once  again  General  Reed  knows,  1 would  eliminate  the  summary  totally.  l 
would  make  the  Article  15  not  removable,  making  it  a totally  disciplinary 
tool  to  the  commander.  I would  make  the  military  judicial  system — I would 
eliminate  command  from  the  military  judicial  system,  except  in  three  areas, 
which  would  be  preferral,  referral,  and  suspension  or  parole.  So  you  see 
in  my  long-range  plan  they're  exclusive  of  each  other,  but  I'm  practical 
enough  to  know  that  I still  have  that  linkage.  I really  don't  believe  that 
to  say  I'm  going  to  send  you  to  a special  court  is  going  to  make  a Marine 
run  up  a hill  with  gunfire.  But  I think  there  are  other  ways,  if  that  man 
can  be  rehabilitated  to  the  disciplinary  system,  to  do  this.  And  leadership 
plays  a tremendous  part.  Once  again,  I would  compliment  you  on  your  command 
here — I've  seen  it  throughout  Strategic  Air  Command — 

Q:  Does  the  Appellate  Court  have  the  right  to  inject  those  thoughts  into 
the  system? 

A:  Right  to  inject  them? 

Q:  The  Idea  of  the  theory  of  the  distinctions? 

A:  I don't  think  we  have  a right  to  do  anything  about  them  legislatively. 

I think  we  can  consider  it  that,  and  I think  if  you  read  the  article — once 
again,  correct  me — I believe  in  Juris  Doctor,  that  Judge  Perry  actually 
speaks  of  the  two  systems.  We're  saying  that  discipline  we  will  not  become 
involved  in  which  Is  the  Article  15s  and  the  summary,  but  we  will  look  toward 
the  justice  system.  Which  is  interesting.  Maybe  you  don't  know  this,  if 
you  don't  keep  up,  the  majority  of  the  court  of  which  I was  not  a party,  just 
issued  a «->-it  in  an  Article  15  case — in  tact  about  30  of  the  damn  things- 1 
think — 21?  O.K.  Under  the  total  concept  of  the  justice  system,  those  will  > 
be  heard  at  the  end  of  April,  but  this  is  under  the  McPhail  concept.  I 
believe  that's  the  theory  behind  this.  As  I say,  I am  the  dissent,  I voted 
to  dismiss  the  petitions.  So,  as  you  say  my  friend,  the  expansion  that  we 
have  bootstrapped  ourselves  Into,  I don't  think  it  can  take  us  quite  to  the 
point  of  legislation,  but  you  can  see  the  extent  that  we  are  considering  and 
hearing  argument  on  the  possibility  that  we  have  some  type  of  supervisory 
authority  over  Article  15s.  And  you  might  be  Interest  to  know — l don't  know 
how  I'm  going  to  vote  in  the  end.  My  reaction  was  to  dismiss  it  because  it 
is,  based  upon  my  theory  of  the  division,  the  Article  15  cases  I hat  we're 
talking  about — I'm  not  sure  the  orders  show  this — Is  whether  Article  15 
punishment  falls  In  the  purview  of  Re  1 ford  and  O'Cullahan.  Thai's  what  the 
cases  are.  These  are  off-base  problems. 

Q:  Sir,  perhaps  another  philosophical  question:  Several  of  us  last  night 

were  discussing  the  apparent  trend,  not  only  In  Court  of  Military  Appeals 
but  perhaps  also  in  the  Supreme  Court,  of  justice  taking  on  a greater 
importance  in  the  area  of  form,  vis-a-vis  content.  We  seen  to  have  come 
around  to  a position  in  justice  where  it'r.  more  important  that  we  meet  all 
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of  clii;  form  requirements  than  it  is  to  decide  whether  or  not  an  individual 
is  guilty  or  not.  Taking  a look  specifically  at  how  little  it  takes  to  get 
a case  reversed.  We  spent  several  days  here  discussing  what  the  duties  of 
a trial  counsel  are  and  how  we  can  fulfill  those  duties,  and  how  one  little 
deviation  can  cause  a reversal.  Do  you  envision  perhaps  a reversal,  or  a 
change  in  that  trend,  not  only  in  a Court  of  Military  Appeals,  but  in  other 
federal  courts? 

A:  Let  me  put  it  this  way.  I think  you'll  find  in  most  Appellate  Courts 
as  it  is  with  the  Supreme  Court,  and  I hope  it  is  true  with  the  Military 
Court  of  Appeals — you  will  find  a rigidity  to  the  Court's  decision  for  a 
period  after  a decision  has  come  down.  Let  me  give  you  an  example  of  this. 
Appellate  Courts  become  very  disturbed  when  you  read  our  opinions  and  ignore 
the  opinions.  And  in  most  cases,  CMA  particularly  even  more  so  than  the 
Supreme  Court  will  give  you  a clue,  running  at  least  12  months  to  18  months, 
before  they  come  in  with  their  hard  and  fast  rule.  And  I would  cite  you  the 
what  we  refer  to  as  the  Elmore-Green-King  concept,  where  an  initial  opinion 
in  Elmore  as  to  going  over  the  agreement  was  set  forth  at  least  18  months, 
if  not  two  years  ago.  Green  came  out  and  set  forth  the  standard  over  a 
year  ago  before  King  came  out.  And  then  King  came  out  and  the  Court  became 
very  rigid.  Now  this  rigidity  will  leave,  but  until  we  have  compliance, 
at  either  trial  level  or  at — and  as  it  happens  in  this  area — CMR — there's 
no  problem.  Then  the  Court's  going  to  be  very  rigid,  and  this  is  what  the 
Supreme  Court  does,  and  this  is  what  most  Appellate  courts  do.  Anytime 
form  overcomes  substance,  we're  in  a hell  of  a mess.  But  for  awhile  you're 
going  to  find  these  periods.  As  you  found — well  Alef  was  another  one  of  these  - 

Q:  Ouch! 

A:  Docs  that  answer  your  question? 

Q:  Y pm,  thank  you. 

Q:  Jui!;,  . Metcher,  when  you  become  rigid,  ihen  the  Ai  r Force  system,  the 

Army  system  implements  these  forms  and  format  to  protect  any  reversal  later, 
and  you  never  get  them  out  of  the  system  anymore.  And  we’ve  got  them,  these 
old,  antiquated  forms.  That's  not  your  problem. 

A:  I'm  sure  tiiat's  true,  and  once  again — 

Q:  Well  he  can't,  from  his  position,  correct  it. 

Q:  Well  we  have  to  be  sensitive  to  the  response  that  he's  created.  And  there's 
some  of  these  opinions  that  I don't  understand,  I might  be  dumb,  you  know,  but 
I am  the  functionary. 
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Q:  On  Ale  f we  found  him  guilty.  On  long  Charge  Sheets  I * in  setting  out 

all  criteria  to  protect  us  from  ever  it  getting  busted  based  on  that  issue. 

A.  b'c  have  really  a difference  in  judicial  philosophy  here.  I happen 
to  cotton  to  the  school,  which  apparently  Henry  wouldn't  like.  I will 
avoid,  at  all  cost  telling  you  directly  what  to  do.  1 think  you're  a 
reasonable  man,  I think  judges  are  reasonable  men,  and  counselors — they 
should  read  and  take  it  not  as  a hard  and  fast  concept  at  any  time,  but 
to  implement  from  it.  Let  me  give  you  an  example:  Out  of  our  court,  I 
think  the  biggest  abuse  in  this  area  is  the  Miranda  after  it  was  handed 
down,  I think  the  Supreme  Court  was  absolutely  wrong  in  the  method  of  setting 
down  this  hard  and  fast  concept,  and  then  it  became  ritual  and  it  became 
meaningless  for  all  practical  purposes.  You  whip  out  the  card  and  rattle 
it  off  and  all  that  kind  of  rot.  The  other  concept  is,  and  I don't  believe 
this  but  I've  heard  it  since  the  day  I came  on  the  Court,  you're  dealing 
with  the  military — the  only  thing  they'll  understand  is  a direct  order. 

I don't  believe  that,  I don't  believe  that.  So — and  it's  right  to  a degree — 
we  will  noJt  lay  down  hard  and  fast  rules,  and  I don't  think  we  have  since 
I've  been  on  the  Court,  except  for  King  and  that  was  my  baby.  Frankly  I 
was  amazed.  Yesterday  I listened  to  some  of  your  forms  and  procedures, 
and  how  you  implement  it  we  wont  know  until  the  case  gets  up  there  because 
we  do  not  go  out  to  see  what  you've  done  with  it.  I make  another  statement 
which  I was  reminded  of  the  other  day  by  a young  ex-marine  friend — now  Air 
Force  back  here.  It  always  seems  to  me  when  we  come  down  with  a rule  that 
will  get  you  to  the  fifty  yard  line  that  the  military  ends  up  over  the  goal 
post.  This  sort  of  frightens  the  hell  out  of  me,  but  1 don't  know  what 
to  do  about  it.  . . . You  don't  agree? 

Q:  Yes  sir,  I agree  that  sometimes  the  opinions  coming  out  of  confusion, 

particularly  when  there  are  three  different  ones-kfllled  with  footnotes 
referring  to  other  cases  that  might  or  might  not  have  footnotes,  and  it's 
very  difficult,  and  I'm  not  so  sure  if  you  took  a poll  how  many  people  in 
this  room  understood  Roberts  to  mean  what  you  say  you  think  it  means. 

A:  Only  to  me — only  what  Roberts  means  to  me. 

Q:  You  see  if  Roberts  means  to  you  what  I think  you  said  it  did,  providing 
’■hat  with  Judge  Cook,  and  we  got  an  entirely  different  result  at  the  practical 
level  than  what  we  thought  we  had.  Because  we  had  reacted,  or  I had,  exactly 
iifpatlrt. 

1 i-nry,  I wont  even  say  that  you  and  I have  reacted,  but  the  judges  have 
».  • • and  I'm  sorry  if  I'm  stepping  on  anybody's  toes,  but  essentially 

■ -•ninj  is  the  Court  comes  down  with  a ruling.  We  take  at  a higher 
. - ~ in  .i'i  and  t sit  at,  a very  conservative  view  of  that  ruling.  Wo 

.>•  • ta  be  busted.  And  what  happens  is  we  can't  get  it  into  trial. 

m - . r.  » i /w.i  :r  a«  the  dog  Is  an  extension  of  the  commander's  nose,  and 

-•  * • ( enters  the  room  he's  only  there  for  one  purpose  and 

• >'  i jJ.  therefore,  no  matter  how  good  the  inspection  nay 

• -i  ••  Into  the  room  has  Just  busted  it,  and  that's  the 
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As  I'm  fasinated  that  tills  conclusion  can  he  reached.  I can  appreciate  It 

why  you  have  done  it,  but  In  Thomas  there  arc  two  opinions  which  say  you  can 

use  the  dogs.  One  says  the  evidence  is  not  admissible.  That's  Fletcher. 

Then  you  have  Cook  saying  that  you  can  use  t lie  dogs.  Then  you  come  along 
with  Roberts , where  once  again  we're  back  to  the  dog  situation,  because  Cook 
Is  still  at  the  same  point.  Fletcher  is  still  at  the  name  point,  and  Perry 

says — that's  why  I restrict  it  to  me.  Frankly,  I don't  know  what  a shakedown 

inspection  is.  Now  I knew  what  it  was  when  1 read  it.  But  I know  that  good 
brother  judge  is  relying  upon  circumstances  tha  he  recalls  during  World  War 
II,  because  since  1 was  in  Europe  I've  asked  him  what  it  meant.  Because  I 

had  the  same  question  that  you're  throwing  at  me.  If  we're  talking  only  about 

convictions,  yes  there  is  an  answer.  Inspection,  I think,  with  a dog  alone 

under  Thomas  and  Roberts , you  aren't  going  to  end  up  with  the  majority  vote  on 

the  Court,  because  I'm  going  to  exclude  the  evidence. 

Q:  Except  as  you  said  before,  if  it's — if  that's  just  one  part  of  the — 

A:  If  It's  all — if  you've  got  the  whole  diamond  a personnel  readiness 

concept,  and  this  is  just  one  facet — Fletcher,  I see  I'm  being  taped,  I may 
be  printed  and  I'll  deny  it  all.  I've  done  that  before  and  they  still  don't 
quote  me  right.  I'm  talking  Fletcher — when  you  start  tying  me  down  I can 
only  speak  for  one-third.  But  let's  talk  about  three  opinions.  There's 
a bottom  line  in  every  opinion,  there's  a bottom  line.  Whether  I write  it 
or  whether  one  of  the  other  judges  write  It,  I would  suggest  for  you  Veracalle 
for  instance.  The  bottom  line  in  Veracalleis  Fletcher's  opinion.  There's 
Just  no  question  and  subsequent  action  has  shown  this,  that's  it's  Fletcher's  opinion 
I think  the  bottom  line  In  Thomas  is  Fletcher's  opinion.  You  can  use  the  dog — 
it's  not  admissible  under  the  fact  of  Thomas.  It's  not  unusual  to  find  cases 
out  of  other  Appellate  Courts,  in  fact  it's  not  unusual  to  find  a 10-opinion 
case-  out  of  the  Supreme  Court  of  the  United  States.  They  are  not  that  rare, 
there  are  only  nine  people  on  it.  But  it  happens.  But  there  is  alwayg  a 
boi tom  line.  The  case  that  CMR  from  the  Air  Force  cited  Cora  v. 

M.iy.h'n.  If  you  can  find  a majority  for  a damn  thing  in  that  case,  with  duo 

re-.pect  •' In  the  hemlnotes  they  start  citing  who  voted  for  what , because 

you  can’t  tell.  I think  you'll  always  find  a bottom  line.  Cl ve  mo  tin  example 
when*  you  think  you  can't  find  a bottom  Unit, 

i):  I don't  think  I knew  the  bottom  line  In  Roberts . 

A:  I think  the  bottom  line  in  Roberts ; frankly  under  the  facts  of  Robert.1; 

It  is  still  Thomas — Fletcher's  opinion  in  Thtimas. 

Q:  We  know  the  bottom  line  now  If  wc  can  get  Jt  through  

A:  N'o,  you  don't,  you  only  know  Fletcher's  bottom  line.  I want  to  keep  reminding 
you,  get  that  on  the  tape.  I'm  not  going  to  commit  Cook  and  Perry  to  a damn  thing. 
Anything  else  you  want  to  know,  you're  supposed  to  be  talking  about  prosecution? 

Q:  I would  like  to  say,  roo — this. is  kind  of  important.  In  the  series  of 

Jurisdictional  eases,  I think  to  u#  vh.it  you  have  said  here  Is  a revelation. 

And  I think  it  is  a revelation  to  many  of  the  people  who  have  given  us  guidance 
on  it.  l.ike  you  say,  if  the  answer  Is,  of  course,  --  I'm  Just  a Journeyman 
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lawyer  ilown  InTt?  at  base  level,  but  I am  tin-  Journeyman  you’re  speaking  to. 
Ami  some  ot'  those  things  I don't  undorsl  and  as  you  understand. 


A:  Well,  the  English  language  Is  a bad  language  interestingly  enough  to 
communicate  In.  It's  the  best  we  have.  But  let  mo  give  >'ou  »*«  example 
of  what  I'm  thinking  about.  Off  the  cocord  in  all  senses.  I think  In 
jurisdiction  cases,  for  instance,  I think  the  only  certainty  out  of  McCarthy , 
Headland,  Ale f is  that  Beeker  has  been  overruled.  1 think  that  you  can  draw 
the  conclusions.  Beeker  is  dead.  From  then  on  you've  got  the  Relford 
criteria,  you've  got  our  subsequent  decision,  you've  got  our  rejection  in  . 

many  instances  of  CMR  opinions,  which  I think  gives  some  clue.  But  there  \ 

is  no — I don't  think  there's  any  hard  and  fast  rule  in  any  of  the  cases  I 
have  stated,  except  that  Beeker  is  dead.  While  we're  on  this,  let  me  go 
to  one  other  point  because  somewhere  we  are  not  coimnunicating.  This  started 
in  Headland,  under  Judge  Perry,  where  he  talked  about — you  recall  Headland 
is  a California  case,  and  he  talks  about  a conspiracy  on  base  and  a robbery 
in  something  off  base.  He  says  the  conspiracy  is  triable  by  the  military. 

As  prosecutors  and  SJAs,  consider  if  you  have  a case  which  you  believe  will 
fall  in  the  purview  of  Relford  and  place  it  in  the  military  jurisdiction, 
see  if  you  have  a conspiracy  which  you  can  charge  on  base.  I think  this  is 
a growing  trend.  I think  it's  there.  I had  a revelation  today,  I was  talking 
to  your  Judge  Advocate  Ceneral  at  lunch,  and  I haven't  done  my  research  on  it. 
I guess  I wont  bring  it  up  because  I haven't  done  my  research  on  it  yet. 

I have  another  theory  where  you  might  circumvent  or  at  least  not  run  into  a 
double  jeopardy  problem.  I think  that's  the  bottom  line  in  the  jurisdiction 
case . 

Q:  I'd  like  to  hear  your  other  theory,  sir. 


I 
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A:  Well,  I don't  know,  and  I don't  want  to  get  in  an  argument,  because  frankly, 

I don't  know.  I brought  this  up  to  General  Reed  because  of  my  interest  in  this 
area.  I believe  the  example  that  we  were  talking  about,  and  believe  me  there's 
a lot  of  communication  between  the  Judge  AdvocatesGeneral  and  the  Court — not 
as  a coming  in  and  woodshcddlng  the  Court,  but  they  have  the  knowledge  that  we 
will  never  .!>tain,  those  of  us  on  the  Court.  And  the  only  way  I could  obtain 
this  knowledge  is  to  talk  with  gentlemen  of  the  caliber  of  General  Heed  or  Bill 
Early.  I think  the  example  was,  that  actually  this  young  Lieutenant  was  caught 
off  base  with  marijuana  or  something  of  tills  nature,  and  the  civilians  decided 
not  to  prosecute  him.  I have  the  question,  and  quite  frankly  I don't  know 
and  1 haven't  researched,  I said  to  the  gentleman  well,  is  it  possible  where 
he's  not  prosecuted  off  base.  Is  it  possible  to  prosecute  him  under  1J4?  I 
don't  know.  Well  it's  not  possible  then  according  to  13111  Early. 

Judge 

Early:  That  was  Carr  1 1 lo--  In  Carrillo  the  man  was  picked  up  hv  a bordcr^siyiroh , ^ 

at  that  time  legal,  and  he  was  brought  before  a federal  grand  Jury  An  u m'  w ' ' r‘ 
trsl  l JTl.g , we  don't  know  why^and  then  tried  by  the  military.  Maybe  we  should 
reconsider. 


Q:  Well  actually,  what  you're  saying  is  that  really  in  the  right  cases  wo 
still  have  Jurisdiction  over  some  of  

A:  I thought  you  night,  but  I don't  know,  I just  don't  know. 


Q:  Well  it  ail  depends  on  how  you  sot  it  up — Jur ladletionally — what  klml  of 
showing  you  make  on  tho  rocord,  for  the  attachment  of  that  Jurisdiction.  And 
mayho  vje  haven’t  worked  hard  enough  and  used  tho  Imagination  that  we’re  gifted 
with,  1 hope,  to  describe  these  eases  properly. 

A:  They  always  speak  of  the  imaginative  defense  attorney.  I think  your 
opportunities  are  Just  as  great,  and  if  you'll  use  your  creativity — strikes 
a great  flair  In  Al  Fletcher's  and  Matthew  Ferry's  and  Bill  Cooks  eye — it's 
a white  flag,  not  a red  flag. 

Q:  Sir,  l wanted  to  nsk  you,  to  find  out  some  of  your  thoughts  on  ths  rsfoms 
you  think  the  military  Justice  eystcm  should  undergo — chsnglng  the  topic  of 
conversation  here  a bit,  but  I'm  Interested  in  several  that  you  think  should 
be  made . 

A:  Sush  as? 

Q:  Flea  bargaining  for  instance. 

A:  My  reform  is  set  out  in  King.  Do  you  need  anything  more  than  that  on  plea 
bargaining? 

Q:  I was  thinking  you  might  expand  on  that. 

A:  Well,  let  me  make  one  point  here.  I don't  think  you  can  separate  Crcen 
and  King  from  Care.  They  are  totally  intermeshed.  But  1 really  can't  go^any 
farther  than  I did  in  King,  although  there  is  a case  coming  out  called  Cr2>i  m+9*t 
which  interestingly  enougli  modifies  King  to  a degree,  mainly  for  the  benefit 
of  the  CMR . Wc  want  to  get  them  off  our  back.  Ask  me  another  one,  I'm  sorry 
I really  can't  go  any  farther  than  my  philosophy  us  to — I think  plea  bargaining 
Is  an  absolute  essential  if  you're  going  to  run  your  system.  Now  I know  you 
have  this  very  unique  situation  where  it  has  to  come  up  to  somebody,  and 
that's  where  you're  going  as--if  anything  I have  great  candor — I think  you're 
wrong  luit  It's  not  my  business,  nor  is  it  iny  business  to  tell  The  Judge  Advocate 
General  of  the  Air  Force  In  an  opinion  that  he  can’t  do  it  that  way,  nor  would  I. 

Q:  Sir,  'u i d l throw  something  your  way,  and  this  goes  back  — 

A:  I've  been  catching  quite  a few,  go  ahead. 

Q:  Last  night  you  said  we  had  one — this  is  paraphrasing  what  you  said — I 
guess  we  have  one  hell  of  a Justice  system,  and  I think  F.  Lee  Bailey  said 
that  if  he  had  his  choice  of  going  to  trial  he  would  prefer  to  go  to  trial 
under  our  system.  Now  we  have  built  so  many  things  into  our  system  that  are 
unknown,  yon  know  co  the  rest  of  the  world,  possibly  have  we  done  a dis- 
service to  our  community,  starting  with  O' Cal l.ih.m  and  stretching  right 
on  through  the  cases?  And  have  you  considered  that  wc  possibly  have?  I’ll 
give  you  a very  clear  example:  In  New  York  State  where  I'm  from.  If  I was 
an  airman  and  I had  a half  pound  of  marijuana,  I would  much  prefer,  I would 
pray  that  I would  be  caught  on  base  where  1 might  go  to  Lowry  or  Fort  KiJey 
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tour  months  or  six  months  instead  of  getting  caught  in  flat tsburgh , New 
York  where  I'm  going  to  get  six  to  life.  In  a foreign  jurisdiction,  even 
more  so. 

A:  I think  that's  very  true.  For  instance,  if  you  take  our  114  92-cnseu, 

I usually  travel  with  counsel,  hut  I've  got.  my  friend  hill  here  to  correct 
me,  as  far  ns  the  defendant's  concerned,  those  decisions  were  not  favorable 
to  the  defendant  because  In  most  instances  if  you  go  to  the  --  (changed  tape) 
proposals  is  that  there  be  no  automatic  appeal  from  the  court-martial  to 
CNR  and  this  be  handled  by  a notice  of  appeal.  I very  much  favor  this. 

However,  as  we  were  discussing  earlier,  this  Is  looked  on  as  anti-defense, 
and,  therefore,  its  chances  of  survival  are  probably  very  slight.  This  is 
a corrective  measure.  The  Code  just  went  too  far  initially  because  of  the 
pressure  of  16  million  people,  and  I don't  know  how  many  of  them  wrote  their 
congressman  to  do  something  about  military  justice.  This  often  happens  with 
legislation,  instead  of  going  to  the  middle  point  it  went  all  the  way. 

Q:  Incidentally,  we  were  advised  by  the  agenda  formers  that  it's  perfectly 

all  right  to  go  the  way  we  are — that's  sort  of  an  open  time. 

A:  Oh,  damn  it.  Hang  on,  I love  this.  I love  to  communicate  with  counsel. 

Col  Kosa:  This  period  was  for  general  panel  discussion,  and  I think  we  have 
on  open  hour  right  after  lunch  where  we  were  going  to  hove  Major  Hoppe  or 
LoBurgio  down  from  SAC  Headquarters,  but  I think  A1  Is  probably  packing  his 
bags  for  Guam,  so  that  gives  us  a little  bit  of  lag  if  you'd  — 

Q:  The  question  I hsve  involves  the  actual  holding  of  Rclford.  It's  been 
our  interpretation  at  this  Headquarters  that  when  we  are  writing  advice  to 
you  that  any  offense  on  base  is  service-connected  under  the  holding  of 
Re  1 ford . 

A:  I agree. 

Q:  In  that  case,  do  you  feel  then  that  the  Jurisdictional  basis  needs  to  be 

alleged  son-’ rate  from  the  specifications  of  any  on-base  offense? 

A:  No,  I don't. 

Q:  Is  there  some  way  wo  can  got  the  word  out  to  judges  of  this? 

A:  No.  You  can't  take  my  word  as  gospel.  Anything  else? 

Gen  Reed:  I'd  Just  like  to  go  back  just  a little  bit.  1 think  we  lelt  Roberts , 
for  me,  in  a little  bit  of  a state  of  contusion.  And  lot  me  prelace  this 
as  a comment- type  question.  As  I understand  the  bottom  lino  In  Thomas -Kobo rt s, 
there  are  --  the  search  inspection  has  been  characterized  In  three  dlllerent 
ways.  You  say  there  la  the  suurch  kind  ol  thing  in  which  you  have  to  have 
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probable  cause  before  you  can  go  In  with  the  dogs,  or  however  you  go  In,  and 
you  go  in  for  the  purpose  of  securing  evidence  with  a view  toward  action 
trial  by  court-martial  or  other  punitive  measures.  Then  there  is  the  Inspection 
for  the  purpose  of  solving  a drug  problem.  Say  a unit  has  a drug  problem.  They 
don't  know  who  is  involved  In  the  drug  problem,  but  the  commander  "known  he's 
got  it."  He's  Involved  downtown,  he  gets  reports  from  undercover  agents,  but 
no  evidence.  He  lias  to  solve  this  problem.  And  he  takes  tha  doga  In  going 
in  as  jn  inspection  for  contraband.  And  he  does  this  with  a view  that  auch 
an  Inspection  is  useful,  even  though  he  knows  in  advance  that  he  probably 
Isn’t  going  to  be  able  to  use  any  of  the  evidence  discovered  in  a trial  by 
court-martial.  He  cleans  the  place  out  perhaps  of  contraband.  If  he  has 
people  on  Human  Reliability  he  can  take  them  off  the  job  of  handling  sensitive 
matters,  weapons,  crewman,  whatever,  and  one  other  thing  flows  from  that  and 
that  is  the  Commander  is  protected  from  willfully  and  knowingly  engaging  in 
an  unreasonable  search  which  the  court  has  said  that  probably  is.  And  the 
penalties  that  a Commander  has,  or  that  any  citizen  has,  for  willfully  vio- 
lating the  Constitutional  right  of  an  individual,  he  is  protected.  And  then 
the  other  third  element  is  the  inspection  that  is  scheduled  whether  or  not 
announced  for  the  purpose  of  readiness  and  has  a litany  of  items  that  they 
are  looking  for,  including  narcotics  and  marijuana.  And  I think  the  confusion, 
as  I see  it,  is  there  is  a misunderstanding  as  to  whether  that  middle  item  is 
a useful  tool.  And  I don't  know.  I think  that  some  people  out  here  have  to 
take  a look  at  that  and  see  whether  or  not  it  is  useful  to  have  the  right 
to  engage  in  inspections  to  solve,  or  at  least  to  gain  information  about  a 
drug  problem  in  the  barracks,  knowing  you  cannot  take  punitive  action,  but 
you  will  identify  people,  secure  the  evidence,  destroy  it,  and  be  protected 
against  a suit  for  damages  for  Constitutional  tort.  That's  how  I have  looked 
at  it  — Che  Thomas,  Roberts , after  listening  to  you  tell  me  more  about  it  on 
what  you've  read. 

A:  Now  I would  agree  with  your  interpretation.  But  there  are  three.  My 
experience  has  been  in  talking  with  command  that  they  are  not — what  they  tell 
me  now — what  they  tell  their  lawyer  may  be  something  else,  but  they  are  not 
disturbed  with  the  second  one  because  their  main  concern  is  to  get  it  out. 

And  then  to  move  it  out  again.  And  if  they  get  their  repeater,  then  there 
are  othei  tacks  they  feel  they  can  take.  I don't  want  to  comment  on  those. 

% 

Q:  Back  to  the  dogs.  How  about  the  common  area  hallway — walking  the  dog 

down  the  hallway  is  considered  a common  area  that  anybody  has  the  right  to 

he  in.  If  you  had  a dog  with  you,  I assume  the  dog  has  the  right  to  bo  there, 
and  he  alerts  you  on  a room  on  a door,  and  we  will  assume  that  the  Base  Com- 
mander is  properly  notified  and  knows  all  about  the  dog's  training  and  all 
that  kind  of  good  stuff.  Is  that  going  to  be — and  to  go  in  bused  on  authority 
of  search  from  the  Base  Commander  on  a probable  cause  because  of  the  dog's 
alert,  and  they  find  marijuana  In  there.  Let's  let  the  dog  go  in  because 
that's  part  of  the  search.  Is  the  evidence  found  in  there  going  to  be  admissible? 

A:  O.K.  I can't  answer  the  question.  Read  Hess  1 er . Now  let  mo  say,  Hess  lor 

is  not  a dog  case.  Hess  lor  Is  a human  case,  but  the  application,  I think  will 

be  the  same. 


| 
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Q:  You  perceive  a difference  though  between  entering  the  door  and  entering 
a locker?  That  one  hangs  us  up. 

A:  I think  you  will  find  two  interesting  concepts  in  Messier  which  has  neve 
been  put  forth  and  nay  relieve  some  of  your  minds  in  this  particular  area  oi 
search  and  seizure. 


Q:  Sir,  do  you  care  to  make  any  comments  on  the  step  process  required  hv 
Herd,  whether  or  not,  for  example,  a real  serlouB  offense  with  overwhelming 
evidence.  Say  murder  one,  whether  or  not  the  step  process  would  have  m l>c 
gone  through.  Chat  Is  by  restriction  first  as  opposed  10  the  climate  where 
there  is  also  strong  evidence 

A:  Off  the  record,  if  X commits  murder,  I'm  going  to  put  him  to  (all.  Now 
you  can  go  through  all  the  step  processes  you  want,  and  I said  it  you  went 
through  it,  it's  almost  a Jury  trial  and  a concurring  opinion  to  arrive  at 
th.it.  We  don't  have  any  bonding  authority,  but  wo  do  have  the  i met- 
re 1 lance  concept  which  I think  you've  got  a community  concept.  So  1 think 
if  you've  j»ot— well,  you  know  — AWOl..  Now  if  you've  got  a chronic  AW01., 
the  law  has  got  to  ho  reasonable.  You  Just  can't  put  him  out  again,  he's 
gonna  go  scooting  oil  1 assume.  So  the  stop-by-step  process  --  if  you  have 
a — what  IK* nl  says,  if  you  have  a,  what  says  is  that  if  you'll  show 

up  for  trial*  and  community  and  self-protection  — is  Herd  the  three-fold 
test?  So  I do  not  think  you  have  to  start  at  the  bottom.  A1  Fletcher  docs 
not  think  you  hava  to  start  at  Che  bottom  and  work  up. 
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Judge  Early:  The  underlying  question  is,  do  you  have  to  try  every  step.  O.K. 
you  consider  each  stop  and  then  select  the  one  that  you  think  meets  the  situation. 

A:  A 1 Fletcher  thinks  you  have  to  consider,  you  have  to  cry  though.  You  don't 
have  to  let  it  run  away  and  bring  you  back  the  fifth  time.  I'm  not  sure  I got 
a second  vote. 

Q:  You  don't  seem  to  be  the  majority  on  the  good  stuff. 

A:  You  know  that's  sort  of  the  truth.  You  know,  I've  been  characterized 
as  a liberal  and  an  activist  — Let  me  leave  you  with  one  thought.  I want 
to  touch  on  something  briefly  that  I view  happening,  and  I think  you  should 
be  thinking  about  it.  I see  a change  in  the  structure  as  it  is  set  up  now. 

I see  a change  coming  about,  and  I'm  not  even  sure  it's  going  to  take  legis- 
lation to  implement  the  change.  I can  see  that  the  restriction,  and  you  all 
see  this  part  particularly,  I can  see  the  restriction  of  a command  in  the 
judicial  process.  And  probably  by  either  forcing  a non-delegate — that  he 
cannot  delegate  in  some  areas,  the  Court  seems  to  be — the  majority  of  the 
Court  seems  to  be,  forcing  command  to  take  other  steps.  Maybe  he  Just 
doesn't  have  the  time  to  complete  all  the  things  that  are  required  of  him 
to  take.  lied  into  this  I see  a change  in  the  SJA's  role.  And  I think 
its  coming  very  rapidly.  I think  one  of  the  first  steps  was  the  independent 
defense.  I think  the  independent  Judiciary,  then  the  independent  defense; 

I think  you  and  I while  I terra  on  the  court,  I think  we  will  see  independent 
prosecutors  section.  I'm  not  saying  its  good  or  bad,  because  in  my  simple 
mind  this  seems  very  logical  to  me...  I see  the  SJA,  which  I view  as  this 
group  here,  as  becoming  more  corporate  counsel.  And  in  fact,  looking  down 
the  road  a groat  distance,  I can  see  you  totally  out  of  military  Justice. 

Totally  out  of  military  Justice.  Now  I want  you  to--this  may  seem  like  a 
hell  of  a shock  to  you,  but  you  see  there  are  other  little  tails  that  dove 
into  this.  For  instance,  under  the  Judge  Advocate  General's  bill  I happen 
to  agree  with  it.  It  provides  that  command  will  only  decide  the  probation 
and  suspension,  lie  no  longer  will  decide  the  law  and  the  questions  of  fact. 

Now  my  question  to  you  is  does  he  need  a SJA  for  this  particular  purpose 
as  he  did  for  the  three — the  three-prong  test?  Not  necessarily.  This  man 
can  Judge  n-  tractor,  he  can  look  at  forms  in  the  file.  So  I can  see  this 
movement,  and  I'm  not  saying  I'm  for  or  against.  I merely  think  you  should 
bo  cognizant  from  where  I sit,  that  I view  this  picture.  '■ 

l}:  Sir,  with  your  sensitivity,  as  I've  seen  it,  of  the  need  of  the  commander 

for  discipline  — you're  structuring  all  of  tills  into  the  division  of  tht 
Article  15  away  from  military  justice  aspect. 

A:  I'm  a party  to  it.  I can  see  it  coming. 

Q:  The  frightening  thing  to  me  and  to  the  other  people  here,  as  I see  it,  is 
getting  the  commanders  out  of  having  some  degree  of  control  over  the  discipline 
of  his  force. 

A:  Oh,  I think  he  has  to  retain  contr  ' if  those  who  are  placed,  kept,  and 
sent  away  by  the  system.  I don't  thin  lyone  would  deny  that  at  the  judicial 
level.  At  the  discipline  level,  I frar.  think  we  have  great  trouble,  logic- 
wise  — let  me  he  very  honest  with  you.  t think  if  Mrl'hai  l whipped  around 


again,  if  the  facts  In  McPhall  were  to  come  zipping  by,  I think  we  arc  all 
so  excited,  I think  we'd  have  one  opinion  out  of  the  Court  on  McPhail.  We 
really  didn't  give  it  the  total  study  that  it  deserved.  In  fact,  I think 
there’s  some  great  loopholes  in  its  logic  quite  frankly,  which  if  I get 
an  opportunity,  will  write  on.  What  I'm  saying  is,  we  would  probably  make 
some  changes.  Now  this  doesn't  do  you  much  good  at  your  level,  because 
McPhail  is  law,  and  it's  still  bubbling  on  as  it  happens.  But  another  thing 
you'll  find  out  about  the  Court,  if  the  judge  is  wrong  on  the  Court,  he'll 
tell  you  he's  wrong.  And  I think  you've  seen  this  in  opinions.  If  you 
didn't  read  that  I was  wrong  in  Mosely  and  Vcracalle,  read  it  again.  I 
was  Just  wrong,  and  I think  you'll  find  that  — I would  suggest  to  you  that 
possibly  Booker  might  have  some  other  considerations.  Once  again  if  you 
quote  me.  I'll  call  you  a liar.  I have  no  desire,  quite  frankly,  I have  no 
desire  to  separate  systems.  I have  added  unto  that.  My  philosophy,  and  1 
can't  express  it  too  strongly.  There  has  to  be  a military  justice  system. 
There  Just  has  to  be.  If  anything  I say  suggests  anything  to  the  contrary, 
then  you're  misreading  me.  Thank  you. 
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MEMORANDUM  FROM  THE  NAVY  APPELLATE  DEFENSE  SECTION 
WASHINGTON,  D.C.  TO  ALL  NAVY  AND  MARINE  CORPS 
DEFENSE  COUNSEL  SUGGESTING  WAYS  TO  TAKE  ADVANTAGE 
OF  THE  COURT  OF  MILITARY  APPEALS ' DECISION  IN 
UNITED  STATES  V.  GOODE  1 M.J.3  (C.M.A.  1975) 


SOURCE:  Copy  furnished  the  author  by  the  Chief  Defense 

Counsel,  2d  Marine  Division,  Camp  LeJeune,  N.C., 
during  September  1976  and  by  the  Navy  JAG  as  a 
handout  during  the  1976  annual  JAG  conference 
conducted  during  October  1976. 
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DOING  GOODE  WORK 


1.  To  the  chagrin  of  many  defense  counsel,  more  than  a 
few  of  whom  would  not  know  a staff  judge  advocate's  review  if 
they  saw  one,  the  law  now  affirmatively  charges  every  defense 
counsel  with  the  responsibility  of  reading  and  responding  to 
any  SJA  Review  produced  in  one  of  his  cases.  Beginning  15  May 
1975,  the  staff  judge  advocate  has  been  obliged  to  serve  a 
copy  of  his  post-trial  review  on  the  defense  counsel;  the  latter, 
in  turn,  must  "correct  or  challenge  any  matter  he  deems  er- 
roneous, inadequate  or  misleading,  or  on  which  he  otherwise 
wishes  to  comment."  Defense  counsel's  response  to  the  review 
is  to  be  completed  (and,  apparently,  returned  to  the  SJA) 

within  five  days  after  service;  this  five-day  period  is  not 
deductible  from  the  government's  90-day  allowance  under  DUNLAP; 
and,  to  the  extent  defense  counsel  fails  to  challenge  otherwise 
objectionable  features  of  the  review,  this  "will  normally  be 
deemed  a waiver  of  any  error"  therein.  United  States  v.  Goode, 

23  USCMA  367,  50  CMR  1 (1975). 

2.  From  the  trial  defense  counsel's  perspective,  there 
are  both  plusses  and  minuses  in  this  new  rule.  And,  since  the 
Court's  decision  left  many  questions  unanswered  and  created 
almost  as  many  problems  as  it  solved,  it  will  probably  take 
further  case  law  to  determine  just  how  good  the  GOODE  rule  is. 
Inasmuch  as  the  decision  is  surely  designed  to  benefit  the 
accused,  rather  than  to  save  the  staff  judge  advocate  harmless 
from  his  own  mistakes,  it  seems  reasonable  to  suppose  that 
follow-up  clarification  cases  will  strengthen  the  rule.  GOODE 
may  well  get  better.  In  the  meanwhile,  though,  the  rule  is 
upon  us,  and  some  time  must  be  taken  in  learning  how  to  use  the 
mandated  procedure  to  best  advantage.  What  follows  are  a few 
suggestions  to  aid  in  this  process. 

3.  Procedurally,  it  would  seem  important  for  defense 
counsel,  at  the  outset,  to  try  to  hold  the  government  to  certain 
basic  requirements.  Counsel  should  not  accept  a Review  based 
on  an  unauthenticated  record;  neither  should  he  permit  service 
of  the  Review  to  be  other  than  personal;  further,  he  should 
consider  nothing  but  the  final,  formal,  signed  copy  of  the 
Review;  finally,  he  should  insist  on  receiving  a copy  of  the 
reply,  if  any,  which  the  SJA  makes  to  counselTs  GOODE  response, 
and  should  ask  to  include  with  the  record  any  rebuttal  he  may 
have  to  "corrections"  the  SJA  may  have  made.  Even  if  this  re- 
buttal cannot  be  forwarded  prior  to  the  reviewing  authority's 
action,  it  can  at  all  events  be  submitted  as  an  "appellate 
brief."  Paragraph  48K(2),  Manual  for  Courts-Martial,  1969  (Rev.). 

4.  Although  writing  an  error-free  SJA  Review  is  often  a 
difficult  and  time-consuming  task,  reading  the  Review  for  the 
purpose  of  spotting  errors  is  really  a fairly  simple  exercise. 
Attached  is  a check-list  of  things  to  look  for  as  you  are 
reading.  This  list  is  of  course  not  intended  to  be  all-inclusive, 
but  it  r,ay  be  a helpful  beginning  place  for  those  not  aware 
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of  the  Ingredients  of  a proper  Review.  It  may  actually  prove 
easier  for  trial  defense  counsel  to  assess  the  accuracy  of  the 
Review  than  has  been  true  for  appellate  defense  counsel  since 
the  former  is  already  familiar  with  the  case  and  has  a rough 
idea  of  what  a fair  Review  thereof  should  contain.  One  way  to 
prepare  for  responding  to  the  Review  might  be  to  make  notes 
on  the  key  matters  adduced  at  trial  as  you  are  examining  the 
record  prior  to  authentication.  Then  check  these  notes  against 
the  Review  to  make  sure  all  these  matters  have  been  fairly 
presented. 

5.  Quite  possibly  the  trickiest  part  of  the  new  GOODE 
responsibility  will  not  be  spotting  errors,  but  deciding  what 
to  do  with  them  after  they  are  spotted.  If  your  challenge 
against  the  Review  (1)  concerns  an  argument  that  you  feel  con- 
fident will  not  be  acceded  to  by  the  staff  judge  advocate  and 
will  not  cause  him  to  change  his  Review;  or  (2)  concerns  ob- 
vious error  in  the  Review,  likely  to  be  corrected  by  the  SJA, 
but  which  surely  will  make  no  difference  in  the  reviewing 
authority's  action  in  any  event,  then  the  challenge  should  bo 
presented  in  as  terse  a manner  as  possible.  Your  objection 
should  say  only  enough  to  preserve  the  error,  and  then  say  no 
more.  If,  however,  you  are  dealing  with  a matter  of  consider- 
able substance,  which,  in  your  judgment,  may  cause  the  SJA  to 
alter  his  position  on  an  important  matter  and/or  result  in  a 
different  outcome  in  the  reviewing  authority's  action,  the 
challenge  should  be  more  fully  developed.  Into  this  latter 
category  might  fall  a rebuttal  to  the  Review's  rationalization 
of  the  evidence  in  a contested  case  or  its  sentencing  recom- 
mendation. GOODE,  remember,  allows  counsel  to  make  comment  on 
anything  in  the  Review  he  chooses ; he  is  not  limited  to  errors . 

In  a close  case,  the  GOODE  response  may  give  counsel  an  impor- 
tant opportunity  he  did  not  have  at  trial — the  last  word  on  a 
critical  findings  or  sentencing  question. 

6.  Whether  the  GOODE  response  is  better  styled  as  a summaiy 
objection  on  the  one  hand,  or  a reasoned  argument  on  the  other, 
may  well  turn  on  to  whom  you  consider  yourself  addressing  your 
response.  The  former  approach  is  probably  addressed  to  appel- 
late courts  and  is  intended  to  preserve  an  issue;  the  latter  is 
more  likely  slanted  to  the  reviewing  authority  with  whom  you 
think  a fair  chance  for  relief  is  present.  However,  whichever 
situation  is  at  hand,  it  is  surely  a mistake  to  ever  attempt  to 
rewrite  a Review  and  thus  help  the  SJA  do  his  work.  In  the 
first  place,  you  haven't  time  for  that;  and  in  the  second,  your 
task  is  no  more  than  to  point  out  areas  in  whi  ch  the  Review 
should  be  improved,  not  tell  the  SJA  how  to  Improve  them. 

7.  At  all  events,  when  in  doubt  as  to  whether  to  assert 
an  error,  assert  it.  Even  if  the  problem  cannot  be  pinpointed 
exactly,  summarily  raising  it  can  hardly  lose,  and  could  pro- 
duce an  unexpected  gain.  Particularly  will  this  be  so  if  the 
law  becomes,  as  seems  likely,  that  an  error  raised  by  defense 
counsel — but  left  uncured  by  the  SJA — will  automatically  require 
relief  on  appeal,  up  to  and  including  dismissal.  Since  GOOD*' 
seems  intended  to  rccuiro  a full  ar.:l  fa.r  S !\  P.e  lew  th^  ■ i .i.. 
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time  it  is  written,  the  Court  of  Military  Appeals  will  surely 
look  askance  at  error  in  a Review  which  an  SJA  had  the  chance 
to  set  right.  Hence,  the  perceived  risk  of  outright  reversal 
on  appeal  may  give  a defense  counsel  leverage  with  an  SJA  who 
knows  he  fails  at  his  peril  to  cure  doubtful  error.  The  psy- 
chology of  the  situation  may  cause  an  SJA  to  accede  to  defense 
challenges  and  render  a more  favorable  Review  than  would  other- 
wise have  been  possible.  Consistent  with  this  analysis,  as 
well  as  with  the  proposition  that  your  responsibility  is  not  to 
assist  the  SJA  in  doing  his  job,  it  should  be  rare  wnen  defense 
counsel  would  cite  authority  for  his  assigned  errors.  Let  the 
SJA  find  it;  or  let  him  gamble  as  to  whether  it  even  exists. 


8.  Where  a DUNLAP  violation  is  impending,  special  care 
with  GOODE  tactics  are  probably  in  order.  If  defense  counsel 
claims  the  five-day  response  period— as  is  his  client  fs  right; 
and  since  the  five  days  are  not  treated  as  an  extension  of  the 
90-day  period;  it  seems  proper  to  assert  that  DUNLAP  has,  in 
effect,  already  been  transgressed  if  counsel  is  not  served  by 
day  85.  Indeed,  if  service  has  not  occurred  by  that  date,  it 
is  certain  that  DUNLAP  cannot  be  complied  with,  and  counsel 
should  consider  an  immediate  petition  for  extraordinary  relief. 

One  such  petition  is  now  pending  at  COMA,  and  a show  cause  order 
has  issued.  Further,  counsel  should  probably  treat  DUNLAP  as 
implicated  as  early  as  day  80  and  prepare  accordingly.  For, 
presuming  counsel  will,  in  such  a situation,  err  in  his  GOOEE 
response  on  the  side  of  raising  problems  in  the  Review,  and 
presuming  also  that  some  period  of  time  will  elapse  during  the 
drafting  of  the  SJA's  curative  reply  and  the  reviewing  authority  s 
consideration  of  the  record  and  all  these  attached  papers,  an 
imaginative  counsel  may  parlay  a GOODE  response  into  a DUNLAP 
dismissal . 


A LIST  OF  POSSIBLE  OBJECTIONS 


Defense  Counsel  objects  to  the  following  aspects  of  the 
Review  in  the  case  of  United  States  v. : 

1.  The  reviewing  authority  is  disqualified  because: 

a.  of  his  grant  of  immunity  or  that  of  his  immediate 

superior,  to  ; 

b.  of  his  own,  or  his  immediate  superior's,  promise  of 

clemency  or  other  favorable  treatment  to ; 

c.  he  is  an  accuser; 

d.  he  testified  as  a witness; 

e.  he  or  his  predecessor  was  reviewing  authority  on  a 

prior  review  of  this  case,  which  has  been  set  aside; 

f.  an  action  previously  taken  by  the  reviewing  authority 

was  challenged  at  trial. 

2.  The  reviewer /staff  judge  advocate  is  disqualified  because. 

a.  he  acted  in  a capacity  covered  by  UCMJ,  Article  6(c); 

b.  he  was  a witness  at  the  trial; 

c.  he  was  an  accuser; 

d.  he  works  with  or  for  someone  so  disqualified; 

e.  he  participated  in  a grant  of  immunity,  promise  of 

clemency,  decision  to  forebear  prosecution,  etc; 

f.  he  prepared  a prior  review  in  this  case,  which  has 

been  set  aside; 

g.  an  action  previously  taken  by  the  staff  judge  advocate 

was  challenged  at  trial. 

3.  In  its  (initial  synopsis) (rationalization  section) (closing 
boilerplate),  the  Review  (misstates) (runs  a risk  of  misleading 
the  reviewing  authority  concerning) : 

a.  the  charges  against  the  accused; 

b.  the  precise  nature  of  specification  of  charge  ; 

c.  the  pleas  of  the  accused; 

d.  the  findings  against  the  accused. 

4.  The  Review  has  (omitted) (inadequately  summarized); 

a.  the  testimony  of  prosecution  witness  ; 

b.  the  testimony  of  defense  witness ; 

c.  the  documentary  or  real  evidence  concerning  ; 

d.  the  stipulation  of  fact  as  to ; 

e.  the  judicial  notice  taken  of . 

5.  In  its  treatment  of  the  credibility  of  government  witnesses, 
the  Review  has  (omitted) (inadequately  summarized): 

a.  the  impeaching  evidence  obtained  from ; 

b.  the  previous  conviction/Article  15  imposed  on  ; 

c.  the  inconsistent  statements  made  by ; 

d.  reference  to  (c  grant  of  immunity)  (favorer, le  tn  itmcnt) 

(a  promise  cf  t Irmercy)  given  So . 
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6.  In  its  treatment  of  defenses  raised  by  the  evidence,  the 
Review  has: 

a.  incorrectly  summarized  the  applicable  law; 

b.  shifted  the  burden  of  proof  to  the  accused; 

c.  (omitted) (inadequately  summarized)  the  testimony  of 

d.  fairly  summarized  the  testimony,  but  has  then  failed 

to  rationalize  its  rejection  of  any  defense. 

7.  In  its  treatment  of  the  accused's  testimony  on  the  merits, 
the  review  has: 

a.  (omitted) (inadequately  summarized)  it; 

b.  failed  to  rationalize  its  rejection  of  that  testimony. 

3.  In  resolving  the  defense  mot ion/ object ion  to , 

the  review  has: 

a.  (omitted) (inadequately  summarized)  the  evidence  for  the 

defense; 

b.  misrepresented  the  government's  evidence; 

c.  provided  (erroneous) (misleading)  statements  of  law 

regarding  the  motion/objection  (for  example,  the 
Review  has  failed  to  alert  the  reviewing  authority 
that  he  must  be  personally  convinced  beyond  a reason- 
able doubt  concerning  the  voluntariness  of  a chal- 
lenged confession); 

d.  failed  to  rationalize  its  rejection  of  the  motion/ob- 

jection. 

9.  The  treatment  of  the  sanity  issue  is  inadequate  because: 

a . the  summary  of  the  testimony  of  defense  expert 

omits  important  matters; 

b.  the  Review  merely  recites  the  conclusions  of  the  expert 

and  does  not  include  his  reasoning  behind  that  con- 
clusion; 

c.  the  Review  fails  to  rationalize  its  rejection  of  the 

defense  expert  testimony  on  this  issue. 

10.  Regarding  the  (hearsay  evidence) (evidence  of  uncharged 

misconduct)  in  the  testimony  of  , the  Review: 

a.  included  inadmissible  evidence  thereof; 

b.  failed  to  advise  the  reviewing  authority  (of  the 

limited  purpose  for  which  it  was  received) (that  it 
could  be  considered  for  no  purpose  whatever) . 

11.  The  Review  risks  misleading  the  reviewing  authority  by 
(stating  the  elements) (summarizing  the  evidence)  of  an  offense 
of  which  the  accused  was  found  not  guilty. 

12.  The  Review  is  prejudicially  inadequate  in  that  it  (omits) 

(is  inaccurate  as  to) : 
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a.  the  elements  of  the  offense  of  ; 

b.  the  elements  of  the  lesser  included  offense  of 

under  charge  . which  was  reasonably  raised  by  the 
evidence,  and  which  might  have  been  approved  by  the 
reviewing  authority  in  his  independent  consideration 
of  the  matters  of  record. 

13.  Regarding  the  pertinent  matters  as  to  sentencing,  the 
Review  (omits) (misstates) : 

a.  the  testimony  of  ; 

b.  the  contents  of  (Prosecution) (Defense)  Exhibit  ; 

c.  reference  to  the  commander's  recommendation  the l TKe 

accused  be  tried  by  special  court-martial  (rather 
than  a GCM)  or  be  given  an  administrative  discharge; 

d.  recommendations  by  court  members/the  military  judge  for 

clemency; 

o.  one  of  the  matters  listed  in  MCM  1969  (Rev.),  paragraph 
86b; 

f.  reference  to  Vietnam  service /awards  and  decorations; 

g.  the  extent  of  pretrial  confinement; 

. the  clemency  recommendations  at  or  after  trial  of 

i . the  accused's  ( s worn )( unsworn ) slat ement ; 

ithe  sentence  awarded  bv  the  court; 

the  maximum  sentence  allowable  under  the  pretrial  agr  v* 
1.  the  ssntencn  previously -approved  by  the  convening  aut.ho 
n.  'he  content  of  the  accused's  petition  for  clemency; 

n.  advice  concerning  the  multiplicity  of  Charge  and 

charge  . 

14.  By  providing  conclusions  rather  than  reasoning,  the  Review 
falls  to  rationalize  its  decision  regarding: 

a.  sufficiency  of  the  evidence  as  to ; 

b.  rejection  of  the  favorable  clemency  recommendations . 

13.  Finally,  the  Review  is  defective  in  that  it: 

a.  is  dated  before  authentication  of  the  record: 
b.  criticizes  actions  favorable  to  the  accused  which 
have  been  taken  by  any  officials; 

c.  falls  to  state  the  staff  Judge  advocate's  opinion  that 
he  is  personally  convinced  beyond  a reasonable  doubt 
of  tha  accused's  gud.lt  as  to  each  of  the  convictions: 

d.  falls  to  advlsa  tha  reviewing  authority  that  he  must  bo 
personally  convinced  beyond  s reasonable  doubt  of 
the  accused's  guilt  as  to  each  finding  to  be  appro* >d 
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LETTER  CONTAINING  RESULTS  OF  LEGAL  DEBRIEFING 
OF  BATTALION  COMMANDING  OFFICERS  WITHIN 
2D  MARINE  DIVISION  ON  THEIR  RETURN  FROM  DEPLOYMENT 


w 


OFFICE  OF  THE  STAFF  JUDGE  ADVOCATE 
2d  Marine  Division  (Rein),  FMF 
Camp  Lejeune,  North  Carolina  2851*2 


MAR  30  1978 


From:  Chief  Review  Officer 

To:  Colonel  George  L.  Bailey  IBMC 

SubJ:  Synopsis  of  debriefs  from  deployed  units 

1.  Each  deploying  unit  within  the  2d  Marine  Division  i8  legally 
briefed  prior  to  the  deployment  and  subsequently  debriefed  upon 
their  return.  I have  been  personally  involved  in  all  of  these 
briefs  and  debriefs  since  1976  and  was,  on  1 July  1976  aseigned 
the  primary  responsibility  of  conducting  these  briefs  and  debriefs. 
Some  of  the  more  serious  problems  encountered  by  the  different 
units  are  discussed  here. 

2.  All  units  were  generally  dissatisfied  at  the  amount  of  time 
it  took  for  papeivord  to  be  processed.  This  included  all  phases 
of  legal  matters,  NJF  appeals,  review  of  courts -martial , requests 
for  Good  of  the  Service  discharges.  Article  ^2  hearings,  etc. 
Without  a quick  response,  by  the  responsible  party,  the  quality  of 
Justice  was  greatly  affected.  I might  mention  that  because  of  an 
operational  commitment  certain  pieces  of  mail  took  as  long  as  four 
months  in  transit  in  one  situation. 

1.  The  request  for  the  Individual  Military  Counsel  (IMC)  causes 
many  problems.  One  situation  comes  to  mind.  An  officer  was  req- 
uested Just  after  being  detached  from  the  2d  Marine  Division, 
iiis  new  duty  station  was  in  Japan.  The  officer  reported  to  Japan 
and  was  then  found  to  be  available.  He  then  had  to  fly  to  Italy 
for  the  trial  and  then  return  to  Japan.  The  amount  of  funds  used 
to  fly  this  officer  all  over  the  world  could  have  been  lessened 
by  a prompt  request  for  the  IMC.  In  that  way,  the  2d  Marine 
Division  could  have  made  the  officer  available  and  the  cost  of 
transportation  would  have  been  decreased. 

It.  A related  situation  involves  a counsel  who  was  the  detailed 
counsel  on  a case  when  the  unit  was  afloat.  The  court  could  not 
be  completed  while  the  unit  was  deployed,  the  Judge  advocate 
had  to  be  brought  from  Europe  to  the  United  States  for  trial. 

5.  The  above  problem  may  be  unpreventable , although  in  the  above 
cases  it  seems  as  if  it  could  have  been  prevented  if  steps  had 
beer,  taken  to  try  the  case  more  quickly  during  the  deployment. 
However,  in  one  case  the  trial  was  about  to  proceed  on  the  last  day 
the  v*nit.  was  in  port.  On  that  day,  in  trial,  the  defense  counsel 
raised  a Cat Jow/Kusso  motion  and  supported  the  motion  with  a full 
brief.  The  indication  here,  being  that  the  motion  could  have  been 
discussed  days  earlier  so  that  the  parties  could  prepare  the  case 
for  litigation.  In  this  situation  the  case  was  litigated  upon 
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the  units  return  to  Cany  Lejeune,  The  trial  was  brought  to  a full 
standstill  by  the  motion  due  to  the  time  at  which  it  was  made. 

I mi ght  add  that  in  this  case  the  accused  requested  counsel 
from  Camp  Lejeune  and  relieved  his  detailed  defense  counsel,  'lliis 
obviated  the  need  to  return  that  defense  counsel  to  the  United 
States  for  the  subsequent  trial. 

t>.  Again,  another  related  problem  with  attempting  to  try  cases 
while  afloat.  One  unit  planned  to  try  several  courts  while  in 
port  for  a period  of  about  a week.  When  negotiations  began  the 
Battalion  Commander  decided  not  to  agree  to  the  offered  pretrial 
agreements.  The  defense  couisel  then  in^dicated  to  the  Battalion 
Commander  that  without  pretrial  agreements,  the  cases  could  not  be 
litigated  within  the  allocated  time  frame.  The  defense  counsel 
then  started  to  request  witnesses  that  he  indicated  were  needed 
for  the  case,  and  indicated  that  he  had  a prospective  Catlow/Russo 
motion.  This  was  done  Just  prior  to  trial.  The  Battalion  Commander 
indicated  that  he  felt  he  was  being  pressured  to  capitulate  to  the 
pretrial  demands  of  the  defense  counsel.  The  delays  finally  went  to 
the  point  where  the  cases  could  not  be  tried  while  they  were  in  port, 
and  were  finally  litigated  when  the  unit  returned  to  Camp 
Lejeune.  The  Battalion  Commander  was  dissatisfied  with  the 
"legal  support"  he  had  received.  This  situation  oceured  in  all 
those  «||ll  which  were  processed  for  trial.  While  in  port,  the 
Battalion  Commander  was  able  to  finalize  none  of  the  cases  he  had 
expected  to  dispose  of  before  returning  to  Camp  Lejeune. 

J.  During  a recent  deployment,  the  Battalion  Commander  did  not 
utilize  the  court  system  while  deployed.  He  found  it  to  be 
"too  expensive".  Hiis  decision  was  based  upon  the  fact  that  he 
foisid  that  the  arrangements  required  to  conduct  a court-martial 
while  afloat  were  prohibitive  in  relation  to  the  time  and  effort 
spent.  Such  time  could  be  better  spent  in  planning  and  training. 

The  summary  court-martial  was  not  an  acceptable  substitute  for 
the  special  court-martial  because  the  punishment  provided  under 
NJP  is  almost  as  great  fcjf  not  greater  in  some  respects  than  t lie 
summary  court-martial.  The  Bat.tlaion  commander  also  felt  NJF1 
was  the  only  viable  alternative  in  relation  to  time  and  expense. 

All  infractions  were  sent  to  NJP  including  one  larceny.  The 
Battalion  Commander  felt  the  quick  punishment  was  most  effective 
in  maintaining  discipline  within  his  unit,  and  he  thereby  sac- 
ri  fised  his  alternative  of  referring  an  offense  to  a court-martial 
Ihe  effect  of  this  situation  is  that  the  Battalion  Commander  did 
not  have  all  the  alternatives  available  to  him  in  a situation 
when  he  probably  needed  them  the  most.  The  basis  for  this  was, 
that  the  alterantives  presented  to  the  Battalion  Commander  were 
not  viable  because  of  the  administrati ve  problem  that  were  created. 
He  used  NJP  which  gave  him  the  quickest  and  most  favorable  results. 

8.  Another  Battalion  Commander  discussed  the  difficulty  in  running 
a court-martial  while  in  port.  The  witnesses  are  often  on  dif- 
ferent ships  and  the  ships  may  be  in  porta  as  much  an  bOO  mi  lea 
away  from  the  port  where  the  accused  and  the  trial  are  located. 

The  logistics  problems  in  getting  all  the  witnesses  together  is 
significant  to  say  the  least..  Another  aspect,  that  I might  add 


here,  is  if  the  accused  had  wanted  his  parents  or  some  other  state- 
side witness  to  testily  in  extenuation  and  mitigation,  they  would 
Probably  be  held  to  be  material  witnesses.  As  a result,  there 
would  be  seemingly  no  way  that  a court  could  be  concluded  while 
in  port  with  such  a demand.  The  expense  involved  here  could  reach 
a point  where  the  case  could  not  be  litigated  or  maybe  the  forum 
would  have  to  be  changed.  The  Battalion  Commander  is  under 
operational  commitments  and  it  is  necessary  that  courts-martial 
be  run  quickly  and  efficiently.  A protracted  triad  cannot  be 
handled  without  al  least  some  affect  upon  operational  commitments. 

9.  While  afloat,  i f an  individual  is  totconfined,  he  must  be  sent 
off  the  ship  to  a proper  confinement  facility.  This  is  often 
an  added  expense  of  sending  an  individual  to  a facility  such  as 
Rota,  Spain.  It  must  be  remembered  here  that  the  accused  even 
after  reaching  the  confinement  facility  may  not  be  confined  by 
the  magistrate,  thus,  requiring  the  return  of  the  accused  to  the 
ship. 


10.  Several  Battalion  Commanders  indicated  that  some  offenses 
were  sent  to  summary  courts-martial  because  the  accused  received 
what  they  considered  to  be  a more  appropriate  sentence  at  that 
forum.  This  was  as  opposed  to  sending  the  case  to  a special  court- 
martial.  Some  counsel  even  mentioned  this  fact  then  discussing 
pretrial  agreements  with  the  Battalion  Commander. 


Respectfully  submitted. 


D.E.  Clancey 
Capt . UBMC 


APPENDIX  VII 


LETTER  FROM  2ND  LT.  BILL  DENLEY,  USMCR, 
SETTING  FORTH  AN  EXPERIENCE  ILLUSTRATIVE  OF  A 
DEFENSE  COUNSEL  'S  PROPENSITY  TO  PURSUE 
ALL  "AVENUES"  OF  THE  LAW 
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Lt.  William  1'.  Denley  USMC 
26  Sunnyside  Avenue 
Saugus,  Massachusetts  01906 
4 June  19?^ 


Col.  George  L.  bailey  USMC 
Cent  er  4 Advanced  Research 
Navy  War  Counsel 
Newport,  Rhode  Island  0?840 

Dear  Sir, 

T apologize  for  not  writing  sooner.  This  past  month  has 
been  a busy  one,  we  finished  finals  just  this  past  Friday. 

During  the  summer  of  1977  I served  as  assistant  defense  counsel 
at  one  of  the  major  Marine  Corps  commands.  I became  involved 
with  the  military  law  regarding  the  compulsory  production  of 
defense  witnesses.  I was  amazed  to  find  just  how  far  the  court 
of  military  appeals  had  actually  gone  in  this  area. 

One  of  the  attorneys  for  whom  1 worked  explained  that  he 
had  doubled  his  success  rate  by  holding  out  the  threat  of  costly 
witness  requests.  For  attorney  X most  cases  began  with  an  in- 
quiry of  the  accused  as  to  possible  witnesses  for  F.  and  M.  He 
stressed  the  importance  of  finding  witnesses  that  would  be  willing 
to  testify  as  to  the  accused's  good  character.  Client  would  be 
instructed  to  think  of  persons  stationed  in  such  places  as 
Okinawa  and  the  Mediterranian.  Attorney  X would  then  always  re- 
quest members  for  sentencing,  '"‘'ere  is  dicta  in  the  cases  that 


VI I -1 


Page  Two 
June  4,  1978 


an  accused  should  not  be  required  to  stipulate  as  to  character 
when  it  is  important  for  the  members  to  view  the  demeanor  of  the 
witness  on  the  stand.  In  all  the  cases  that  I actively  partici- 
. pated  in,  as  a direct  result  of  the  witness  requests  pre-trial 

negotiations  took  place  with  an  eventual  lowering  of  the  charges. 
In  two  of  the  cases  the  charges  were  handled  at  office  hours  and 
in  the  third  case  the  defendant  pleaded  guilty  in  exchange  for  a 
guarantee  of  no  confinement.  In  all  three  cases  the  evidence 
against  the  accused  was  overwhelming  and  the  witness  requests 
were  for  arguement.  on  sentencing  only. 

This  defense  tactic  works  very  well  when  the  charges  are 
of  a minor  nature  and  the  accused  has  been  in  the  service  long 
enough  to  have  made  friends  who  are  now  stationed  a good  distance 
away.  It  is  also  important  as  defense  counsel  tocontact.  the  wit- 
ness by  phone  before  trial . The  case  law  seems  to  allow  the 
military  judge  to  deny  any  request  absent  a showing  of  materi- 
ality. Several  unreported  cases  that  came  down  prior  to  U.S . 
v.  Willis.  3 Military  Justice  Reporter  94  ( May  16,  1977)  upheld 
the  Judge '8  denial  of  a witness  request  when  the  defense  counsel 
had  not  been  in  contact  with  the  witness  so  as  to  be  sure  of  his 
expected  testimony.  However,  once  the  defense  counsel  has  made 
a showing  of  materiality,  the  government  will  be  hard  pressed 
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not  to  produce  the  witnesses,  "he  government  is  forced  to 
decide  if  it  is  worthwhile  to  spend  the  time  and  money  to  bring 
back  two  or  three  witnesses  just  to  convict  the  accused  at  a 
special  court  for  a minor  offense.  My  experience  is  that  the 
government  is  usually  willing  to  strike  a deal  in  exchange  for 
a withdrawal  of  the  witness  requests. 

In  one  case  last  August,  attorney  X was  requested  as  individ- 
ual military  counsel  for  an  accused  marine  at  Albany,  Georgia. 

The  accused  had  been  caught  "red  handed"  smoking  marijuana  in 
the  General’s  head.  In  this  particular  case  the  accused  knew 
all  kinds  of  people  all  over  the  world  who  would  come  back  to 
testify  with  regards  to  the  accused's  character.  Attorney  X took 
some  serious  heat,  but  two  days  later  the  charges  were  dropped 
and  the  matter  was  handled  at  office  hours. 

T have  discussed  this  particular  defense  tactic  with  others 
on  several  occasions.  There  is  certainly  disagreement  whether 
or  not  an  attorney  can  ethically  make  these  witness  requests  utien 
the  sole  purpose  behind  the  request  is  to  break  the  bank  so  to 
speak.  Assuming  that  the  Court  of  Military  Appeals  has  not  come 
down  with  anything  since  Willis  supra,  T think  the  law  is  clear. 
For  an  attorney  to  fail  to  make  a motion  that  he  has  reason  to 
believe  will  better  the  interest  of  his  client,  when  that 
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motion  has  a hasis  in  law,  amounts  to  gross  incompetance.  Any 
attorney  who  fails  to  utilize  such  a powerful  defense  tool  because 
of  "moral"  problems  in  so  doing,  is  in  my  view  directly  and  de- 
liberately violating  cannon  7 of  the  code  of  professional  respon- 
sibility. 

In  addition  to  the  Willis  case,  I found  U.S.  v.  Jo uan 
3 Military  Justice  Reporter  136,  May  31,  1977  to  be  of  value 
regarding  witness  request  for  the  case  in  chief. 

I hope  this  information  can  be  of  some  value  to  you  and 
again  my  apologies  for  being  late.  Best  of  luck  in  Okinawa. 

Sincerely, 

V.  ) / • 

I J 

William  F.  Denley 

2d  Lt.  usrc 

WPD/sed 
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APPENDIX  VIII 


LETTER  CONTAINING  STATISTICS  ON  "CATLOW-RUSSO"  MOTIONS 
WITHIN  THE  NAVY-MARINE  CORPS  TRIAL  JUDICIARY,  SOUTHWEST 
JUDICIAL  CIRCUIT,  SAN  DIEGO,  CA. 
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NAVY-MARINE  CORPS  TRIAL  JUDICIARY 
SOUTHWEST  JUDICIAL  CIRCUIT 

NAVAL  STATION  P.O.  BOX  138 
SAN  DIEGO,  CA  921  36 


2 May  1978 


Colonel  George  BAILEY,  USMC 
Naval  War  College 
Newport,  RI  02840 

Dear  Colonel  BAILEY: 

Judge  MORGAN  called  me  last  week  and  said  you'd  like 
some  data  on  the  incidence  of  CATLOW-RUSSO  motions. 

Attached  is  a statistical  summary  covering  the  last 
12  months.  This  is  raw  data  and  needs  some  interpreta- 
tion . 

First  of  all,  I would  ignore  the  GCM  statistics;  there 
aren't  enough  of  them  to  provide  any  basis  for  a trend. 

Second,  the  SPCM  statistics  for  May  - September  1977 
are  of  doubtful  utility.  Prior  to  1 October  the  only 
figures  that  were  kept  accurately  were  CATLOW-RUSSO 
granted.  Those  denied  were  extracted  from  case  files 
and  the  figures  may  not  be  complete. 

Next  are  the  figures  for  Febriary.  Because  of  a m!4.ti- 
tude  of  interrelated  factors  (funding,  Bureau  policy, 
command  policy,  among  others) , we  got  rid  of  a lot  of 
CATLOW-RUSSO  cases.  This  figure  is  misleading  and 
probably  shouldn't  be  cranked  into  the  overall  stat- 
istics. 

This  leaves  October  1977  - January  1978  and  March  and 

April  1978.  These  figures  are  accurate  and  indicate 

that  CATLOW-RUSSO  motions  are  now  made  in  about  20% 
of  the  cases  where  they  were  being  made  in  about  10% 
of  the  cases.  This  tends  to  support  my  judges’  feel- 
ings that  these  motions  are  now  being  made  in  about 
twice  as  many  cases  - on  a per  case  basis  - as  were 
being  made  six  months  or  a year  ago. 

There  are  a lot  of  reasons  for  this  but  the  main  one 

seems  to  be  that  the  word  is  spreading  that  this  is  a 

good  way  to  delay  a case  or  even  get  it  dropped  to  the 
administrative  level.  A lot  of  CATLOW-RUSSO  motions 
were  granted  in  the  past  because  the  Government  would 
not  call  the  defense  requested  witnesses  or  the  re- 
cruiter. Now,  the  witnesses  are  starting  to  be  brought 
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in  with  the  result  that  there  are  fewer  successful 
motions.  Perhaps  this  will  cause  the  trend  to  de- 
crease some. 

iy* 


ROBERT  M.  REDDING 
CAPT,  JAGC,  USN 
Circuit  Military  Judqe 


Copy  to: 

CH  NAVMARTRI JUDIC  WASH  DC 
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APPENDIX  IX 


MEMOKANDUM  FROM  ARMY  JAG,  DATED  7 SEPTEMBER  1976 
SETTING  FORTH  INFORMATION  REGARDING  INDEPENDENT 
DEFENSE  SERVICE  FOR  THE  U.S.  ARMY 


j 


SOURCE:  Copy  of  letter  provided  the  author  on  24  September 

1976  by  Major  Roy  Whitehead,  USMC,  Senior  Marine 
Instructor,  Army  JAG  School,  Charlottesville,  VA. 


DAJA-ZA 

SUBJECT:  Field  Defense  Services 


7 September  1976 


TO: 


ALL  STAFF  JUDGE  ADVOCATES 


1.  One  of  our  most  important  responsibilities  is  to  insure 
that  each  soldier  accused  of  an  offense  under  the  Code  is  pro- 
vided the  best  possible  defense  services.  The  heart  of  de- 
fense services  lies  in  the  quality  and  effectiveness  of  trial 
representation.  Although  we  can  take  pride  in  our  defense 
services,  there  remains  room  for  improvement.  This  is  particu- 
larly true  with  regard  to  providing  field  defense  counsel  with 
assistance  and  a program  of  continued  professional  development. 
Accordingly,  the  purpose  of  this  letter  is  to  announce  the 
creation  of  the  Field  Defense  Services  Office,  designed  to  ful- 
fill this  need,  and  to  explain  how  it  will  function  in  relation- 
ship to  our  total  defense  system. 


2.  My  chief  advisor  in  matters  regarding  the  defense  function 
is  the  Assistant  Judge  Advocate  General  for  Civil  Law  (AJAG/CL) 
lie  executes  this  responsibility  through  the  defense  organiza- 
tion, which  includes  the  new  Field  Defense  Service  Office  -- 
Defense  Appellate  Division  (FDS) , Major  Command  (MACOM)  senior 
defense  counsel  and  installation  senior  defense  counsel.  For 
this  reason,  although  subordinate  counsel  are  authorized  di- 
rect communication  with  AJAG/CL,  they  are  encouraged  first  to 
seek  solutions  to  all  matters  through  the  defense  organization. 
Further  amplification  of  defense  counsel  relationships  and 
training  may  be  found  in  BG  Coggins'  letter  of  25  April  1975 
to  all  defense  counsel,  and  my  letter  of  23  July  1975  to  staff 
judge  advocates,  both  to  be  reprinted  shortly  in  the  Army 
Lawyer . 


3.  Proper  utilization  of  this  organization  requires  complete 
understanding  of  its  structure  and  capabilities.  The  corner- 
stone of  this  chain  is  the  general  court-martial  jurisdiction 
senior  defense  counsel.  He  is  the  major  point  of  coordination 
between  trial  defense  counsel  and  the  staff  judge  advocate. 

His  major  responsibilities  are: 
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a.  Receiving  and  resolving  what  he  deems  to  be  valid 
complaints  from  subordinate  defense  counsel  or  referring 
those  complaints  to  appropriate  military  authority.  Resolv- 
ing any  differences  between  office  defense  counsel  and  the 
staff  judge  advocate  either  by  direct,  communication  with 
him  or  up  the  defense  chain. 

b.  Receiving  and  taking  appropriate  action  on  com- 
plaints from  defense  related  personnel  against  defense 
counsel,  e ,g . , clients,  parents,  relatives,  and  civilian 
attorneys . 

c.  Serving  as  a consultant,  on  request,  to  all  sub- 
ordinate counsel  on  trial  tactics  and  potential  problems,  and 
monitoring  individual  counsel  skill  levels  to  insure  that 
they  possess  that  skill  requisite  for  case  assignments. 

d.  Monitoring  and  resolving  deficiencies  in  the  sepa- 
rateness and  adequacy  of  subordinate  counsel  offices,  and 
administrative  and  logistical  support. 

e.  Administrative  supervision  of  all  installation 
defense  counsel  and  their  activities,  including  case  assic7n- 
ments;  determination  of  the  availability  of  individual 
requested  counsel;  rating  subordinate  counsel,  and  the  presen- 
tation of  defense  policy  problems. 

This  list  is  not  intended  as  all  inclusive,  and  I 
emphasize  that  effective  and  imaginative  implementation  of 
this  role  will  result  in  better  service  to  the  client  and 
the  Corps. 

4.  The  MACOM  senior  defense  counsel  is  the  point  of  contact 
for  matters  relating  primarily  to  command  aspects,  such  as 
complaints  against  SJA's  and  the  adequacy  of  support,  when 
such  matters  cannot  be  solved  locally  and  must  be  referred  to 
a higher  command  level. 

5.  In  order  to  make  the  defense  chain  more  responsive  to 
the  needs  of  defense  counsel,  I have  directed  the  creation 

of  a separate  field  defense  services  office,  (FDS) , within  the 
Defense  Appellate  Division,  to  operate  under  the  auspices  of 
AJAG/CL.  That  office  will  be  operational  on  1 October  1976 
and  will  provide  the  following  services: 
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a.  Ethics  quidance  and  trial  tactics  advice.  It  will 
provide  telephonic  or  written  quidance  and/or  research 
assistance  to  specific  field  inquiries  in  time  for  use  at 
trial . 

b.  Preparation  of  The  Advocate  and  other  periodic 
communications , to  insure  distribution  of  new  defense  develop- 
ments . 

c.  In  coordination  with  T JAGS A,  present  instruction  on 
defense  matters  at  the  basic  course  and  at  a new  semiannual 
continuing  lequl  education  course  for  defense  counsel. 
Additionally,  they  will  coordinate  periodic  regional 
defense  counsel  seminars,  which  will  stress  the  practical 
application  o[  chanqes  in  IIODA  policy,  military  and  other 
criminal  iudicial  developments , the  solutions  to  recurring 
field  problems,  trial  tactics,  and  the  defense  role  in  pre- 
trial and  post-trial  levels. 

d.  Periodic  visits  with  field  defense  counsel  to  insure 
two-way  communication  and  personal  professional  contact 
within  the  defense  orqanization , and  to  evaluate  our  system 
of  defense  services. 

e.  Lonq  ranee  planninq,  which  will  make  maximum  utiliza- 
tion of  field  input,  to  insure  continual  refinement  of  the 
defense  chain  and  its  delivery  of  defense  services. 

6.  I stress  that  this  new  office  is  to  aid  the  field  and 

to  react  to  problems  as  they  arise.  It  will  not  unilaterally 
initiate  contact  with  the  field  to  create  appellate  issues, 
nor  otherwise  involve  itself  in  your  jurisdictions . An 
Army  Lawyer  article  will  present  the  defense  structure  in 
more  dctaTl  in  the  near  future.  I commend  it  to  your  reading 
and  study.  The  first  two  Defense  Advocacy  Courses  aro  sche- 
duled for  26-20  October  1076  and  18-21  April  1077.  You  should 
insure  that  your  defense  counsel  and  prospective  defense 
counsel  take  advantage  of  these  courses. 

7.  In  overseas  commands,  it  would  be  difficult  for  FDS  to 
perform  those  functions  requiring  personal  contact.  Each 
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major  command  overseas  should  task  its  senior  defense 
counsel  to  assume  these  functions  in  coordination  with  FDS . 

8.  We  have  outstanding  defense  services  today.  I am  confident 
that  with  your  support  and  enthusiastic  implementation  of 
the  complete  defense  organization,  our  service  will  be  sioni- 
ficantly  better  in  the  future.  As  always,  your  comments  and 
suggestions  are  welcome. 


WILTON  B.  PERSONS,  JR. 

Major  General,  USA 

The  Judge  Advocate  General 
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COPY  OF  SPEECH  OF  MAJOR  GENERAL  WILTON  B.  PARSONS,  JR.,  JUDGE 
ADVOCATE  GENERAL  OF  THE  ARMY,  TO  THE  FEDERAL  BAR  ASSOCIATION 
CONVENTION,  SAN  JUAN,  PUERTO  RICO,  ON  29  Septenfaer  1977 


SOURCE:  Copy  of  speech  provided  the  author  on  12  April  1977 
by  Rear  Admiral  W.  o.  Miller,  JAGC,  USN , Navy  JAG, 
Washington,  D.C. 


MAJOR  GENERAL  WILTON  B.  PERSONS,  JR. 

THE  JUDGE  ADVOCATE  GENERAL  OF  THE  ARMY 
FBA  CONVENTION,  SAN  JUAN,  PUERTO  RICO 

29  SEPTEMBER  1977 

THE  CRIMINAL  JUSTICE  SYSTEM  IN  THE  CIVILIAN  SECTOR  MAY  BE  VIEWED 
AS  A TRIPOD,  CONSISTING  OF  THE  PROSECUTOR,  THE  DEFENSE  ATTORNEY, 
AND  THE  JUDGE.  THE  POLICE  ARE  THE  BEGINNINGS  OF  THE  SYSTEM  AND 
CORRECTIONS  PERSONNEL  ITS  END,  BUT  NO  INSTITUTIONS  OUTSIDE  THE 
TRIPOD  ARE  INVOLVED  IN  THE  TRIAL  OF  CASES. 

THE  MILITARY  CRIMINAL  JUSTICE  SYSTEM,  HOWEVER,  DIFFERS.  IN 
ADDITION  TO  PROVIDING  FOR  THE  SAME  TRIPOD  AS  IN  CIVILIAN  CRIMI- 
NAL JUST ICE- -STRONG  AND  INDEPENDENT  JUDGES,  PROSECUTORS,  AND 
DEFENSE  COUNSEL — THE  UNIFORM  CODE  OF  MILITARY  JUSTICE — OR  UCMJ 
AS  IT  IS  CALLED — GIVES  CERTAIN  JUDICIAL  FUNCTIONS  TO  COMMANDERS, 
THE  JUDGE  ADVOCATES  GENERAL,  AND  THE  PRESIDENT  OF  THE  UNITED 
STATES. 

OF  COURSE,  THESE  ELEMENTS  OF  MILITARY  JUSTICE  ARE  NOT  MEMBERS 
OF  A TEAM,  BUT  FUNCTION  SEPARATELY  WITHIN  THE  ADVERSARY  SYS- 
TEM. EACH  ELEMENT  MUST  PERFORM  ITS  STATUTORY  ROLE,  WHILE  RE- 
SPECTING THE  BOUNDARIES  PRESCRIBED  BY  CONGRESS.  THE  UNIFORM 
CODE  GIVES  THE  JUDGE  ADVOCATES  GENERAL  AND  THE  COURT  OF  MILITARY 
APPEALS  COMPLEMENTARY  ROLES,  BUT  IT  MUST  BE  BORNE  IN  MIND  THAT 
THE  ROLES  ARE  MUTUALLY  EXCLUSIVE.  NO  ONE  ELEMENT  OF  THE  MILI- 


TARY JUSTICE  SYSTEM  CAN  PREDOMINATE  TO  THE  EXCLUSION  OF  OTHERS 


ANY  ANALYSIS  OF  AUTHORITY  IN  THE  FEDERAL  SYSTEM  MUST  BEGIN  WITH 
THE  CONSTITUTION.  THE  SUPREMACY  CLAUSE  STATES  THAT  "THE 
CONSTITUTION,  AND  THE  LAWS  OF  THE  UNITED  STATES  WHICH  SHALL  BE 
MADE  IN  PURSUANCE  THEREOF  . . . SHALL  BE  THE  SUPREME  LAW  OF  THE 

LAND  . . . . " THE  UCMJ  IS  INDEED  A "SUPREME  LAW  OF  THE  LAND" 

MADE  IN  PURSUANCE  OF  THE  CONSTITUTION.  IN  MY  VIEW,  THEREFORE, 
ARTICLES  6 AND  36  OF  THE  CODE,  AND  THE  POWERS  THEY  GIVE  TO  THE 
PRESIDENT  AND  THE  JUDGE  ADVOCATES  GENERAL,  CAN  ONLY  BE  CALLED 
INTO  QUESTION  BY  CHALLENGING  THEIR  CONSTITUTIONALITY.  UNTIL 
THEY  ARE  HELD  TO  BE  UNCONSTITUTIONAL,  THEY  REMAIN  SUPREME  LAW. 

OBVIOUSLY,  IN  ANY  LEGAL  SYSTEM,  THERE  MUST  BE  SOME  JUDICIAL 
LAW  MAKING.  BUT,  IN  A SYSTEMATIC  SENSE,  JUDICIAL  LEGISLATING 
IS  NOT  PART  OF  THE  DEMOCRATIC  PROCESS.  FEDERAL  JUDGES  ARE  NOT 
SELECTED — THEY  HAVE  NO  CONSTITUENCY.  THE  COURT  IS  RESTRICTED 
TO  THE  BOUNDS  OF  THE  ADVERSARY  SYSTEM  FOR  ITS  DECISIONAL  BASE. 
IT  DOES  NOT  HAVE  CONGRESS'  FACT-FINDING  POWERS  OR  THE  ABILITY 
TO  ENTERTAIN  A VARIETY  OF  OPINIONS  THROUGH  HEARINGS.  SO  WHEN 
A COURT  EMBARKS  ON  AN  ACTIVIST  COURSE,  AS  THE  COURT  OF  MILITARY 
APPEALS  HAS,  ITS  JUDICIAL  LEGISLATING  IS  A MATTER  OF  LEGITIMATE 
CONCERN  TO  OTHER  PARTICIPANTS  IN  THE  PROCESS  EXERCISING  STATU- 
TORY POWERS. 

ARTICLE  36(A)  OF  THE  UCMJ  SAYS  THE  PRESIDENT  HAS  AUTHORITY  TO 
PRESCRIBE  RULES  FOR  PROCEDURE  BEFORE  COURTS-MARTIAL.  HE  EXER- 
CISES THIS  AUTHORITY  THROUGH  AN  EXECUTIVE  ORDER  PRESCRIBING 
THE  MANUAL  FOR  COURTS-MARTIAL.  MANY  CASES  BEFORE  THE  COURT  OF 
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MILITARY  APPEALS  OVER  THE  YEARS  HAVE  RAISED  THE  ISSUE  OF 
WHETHER  A PRONOUNCEMENT  IN  THE  MANUAL  IS  PROCEDURAL  OR  SUB- 
STANTIVE. IF  A MANUAL  PROVISION  IS  CLEARLY  SUBSTANTIVE, 

THERE  SEEMS  NO  QUESTION  THAT  THE  LAW  AS  IT  APPLIES  TO  COURTS- 
MARTIAL  MUST  FINALLY  EVOLVE  FROM  THE  COURTS  OF  THE  NATION. 

THE  PRESIDENT’S  ROLE  UNDER  ARTICLE  36(A)  AND  THE  PROCEDURAL- 
SUBSTANTIVE  ARGUMENT  CONTINUES  TO  BE  LITIGATED.  A RECENT 
EXAMFLE  IS  THE  COURT  OF  MILITARY  APPEALS'  OPINION  IN  FREDERICK, 
CONCERNING  THE  MENTAL  RESPONSIBILITY  TEST  IN  THE  MANUAL  FOR 
COURTS-MARTIAL.  THE  MANUAL  TEST  COMBINES  McNAGHTEN ' S RULE 
WITH  THE  "IRRESISTIBLE  IMPULSE"  TEST.  JUDGE  COOKE'S  OPINION 
IN  FREDERICK  HELD  THE  TEST  FOR  MENTAL  RESPONSIBILITY  WAS  A 
MATTER  OF  SUBSTANTIVE  LAW,  NOT  WITHIN  THE  PRESIDENT'S  ARTICLE 
36  RULE-MAKING  POWERS.  THE  COURT  THEN  REJECTED  THE  MANUAL 
TEST  AND  ADOPTED  THE  DEFINITION  OF  INSANITY  RECOMMENDED  BY 
THE  AMERICAN  LAW  INSTITUTE.  IN  MY  OPINION,  THIS  CASE  IS 
ILLUSTRATIVE  OF  A PROPER  EXERCISE  OF  THE  COURT'S  POWERS. 
PRFDICTABLY,  TMF  PROCEDURAL-SUBSTANTI VE  DEBATE  WILL  CONTINUE 
ON  ISSUES  NOT  CLEARLY  FALLING  IN  EITHER  CATEGORY. 

BUT,  EVEN  WHERE  AN  ISSUE  IS  WELL  BEYOND  THE  COURT’S  REVIEW 
POWERS  UNDER  ARTICLE  67,  OR  EVEN  IF  THE  FIELD  HAS  BEEN  PRE- 
EMPTED BY  ANOTHER  ARTICLE,  SUCH  AS  ARTICLE  6,  THE  COURT  STILL 
HAS  NOT  HESITATED  TO  ACT.  EXAMPLES  OF  THE  COURT  STEPPING 
BEYOND  ITS  STATUTORY  ROLE  UNDER  ARTICLE  67  ARE  NUMEROUS.  THE 
WEST  POINT  HONOR  CODE  CASES  INVOLVED  PURELY  ADMINISTRATIVE 
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HEARINGS.  YET  THE  COURT  HEARD  ARGUMENT  ON  AN  EXTRAORDINARY 


WRIT  WHICH  SOUGHT  TO  STAY  THE  SEPARATION  PROCEEDINGS.  AL- 
THOUGH IT  DISMISSED  THE  CASE,  THE  DISMISSAL  WAS  WITHOUT  PRE- 
JUDICE AND  LEFT  OPEN  THE  QUESTION  OF  THE  COURT'S  JURISDICTION 
TO  HEAR  SUCH  CASES.  NOWHERE  IN  ARTICLE  67  DOES  CONGRESS  SAY 
THE  COURT  HAS  JURISDICTION  OVER  ADMINISTRATIVE  HEARINGS. 

ALSO,  THE  COURT  HAS  USURPED  THE  ARTICLE  69  REVIEW  AUTHORITY 
OF  THE  JUDGE  ADVOCATES  GENERAL  IN  THE  McPHAIL  CASE.  AND,  IT 
HAS  CHANGED  THE  PROCEDURE  FOR  WITNESS  PRODUCTION  AT  TRIAL  IN 
THE  CARPENTER  CASE.  I WON’T  DWELL  ON  THESE,  AS  CAPTAIN  COOKE 
HAS  ALREADY  BROUGHT  YOU  UP-TO-DATE  ON  RECENT  DECISIONS  BY  THE 
COURT . 

BUT  LET  ME  BE  MORE  SPECIFIC  IN  VOICING  MY  CONCERNS.  IN  PART, 
THEY  ARE  OVER  PROCEDURES  PRESCRIBED  BY  THE  PRESIDENT  UNDER 
HIS  ARTICLE  36  RULE-MAKING  AUTHORITY,  WHICH  NEVERTHELESS  HAVE 
BEEN  OPENED  FOR  REVIEW  BY  THE  MILITARY'S  HIGHEST  APPELLATE 
COURT.  THEY  ARE  OVER  EXCURSIONS  BY  THE  COURT  INTO  THE  ARTICLE 
6 POWERS  OF  THE  JUDGE  ADVOCATES  GENERAL.  CASES  WHICH  PARTICU- 
LARLY CONCERN  ME  ARE  THOSE  LIMITING  THE  WAIVER  DOCTRINE  WHEN 
TRIAL  DEFENSE  COUNSEL  FAILS  TO  RAISE  AN  ISSUE.  THESE  CASES 
INDICATE  THAT  THE  COURT  HOLDS  THE  ABILITY  OF  THE  TRIAL  DEFENSE 
COUNSEL  IN  LOW  ESTEEM.  THROUGH  ARTICLE  6 OF  THE  UCMJ , CONGRESS 
IMPOSED  UPON  THE  JUDGE  ADVOCATES  GENERAL  THE  DUTY  TO  RECOMMEND 
ASSIGNMENTS  OF  MILITARY  LAWYERS  AND  TO  SUPERVISE  THEIR  CONDUCT. 
THIS  IS  NOT  A DUTY  THAT  WE  TAKE  LIGHTLY.  THE  QUALITY  OF 


REPRESENTATION  AT  COURT  IS  CLOSELY  MONITORED  BY  THE  SENIOR  LAW- 


YERS OF  ALL  SERVICES.  IN  MY  OPINION,  THE  MILITARY  SETS  THE 
STANDARD  FOR  EXCELLENCE  IN  THE  REPRESENTATION  OF  ACCUSED  AT 
TRIAL.  HOWEVER,  TO  ENSURE  THIS  IMPORTANT  ARTICLE  6 FUNCTION 
IS  CARRIED  OUT,  WE  IN  ARMY  JAG  HAVE  UNDERTAKEN  SEVERAL  PROGRAMS, 


WE  HAVE  A PROFESSIONAL  ETHICS  COMMITTEE  WHICH  ADVISES  ME  ON 
MATTERS  OF  PROFESSIONAL  RESPONSIBILITY.  IT  REVIEWS  SPECIFIC 


CASES  OF  ALLEGED  MISCONDUCT  INVOLVING  ETHICAL  QUESTIONS,  AND 


PROVIDES  ME  WITH  A RECOMMENDATION  AS  TO  WHAT  ACTION,  IF  ANY, 
SHOULD  BE  TAKEN. 


LAST  YEAR,  WITHIN  OUR  DEFENSE  APPELLATE  DIVISION,  A FIELD  DE- 
FENSE SERVICES  OFFICE  WAS  ESTABLISHED.  ITS  CHIEF  PURPOSE  IS 
TO  BE  A SOURCE  OF  UP-TO-DATE  INFORMATION  ON  RECENT  COURT  DE- 
CISIONS, AS  WELL  AS  DEPARTMENT  OF  THE  ARMY  POLICY.  IT  ALSO 
PROVIDES  PRACTICAL  ASSISTANCE  TO  DEFENSE  COUNSEL  IN  THE  FIELD. 
SINCE  JANUARY  1977,  FIELD  DEFENSE  SERVICES  HAVE  CONDUCTED  17 
SEMINARS  FOR  MILITARY  DEFENSE  ATTORNEYS  THROUGHOUT  THE  WORLD. 
EVERY  ARMY  DEFENSE  COUNSEL  HAS  HAD  THE  OPPORTUNITY  TO  ATTEND 
ONE  OF  THESE  SEMINARS.  ALONG  THIS  SAME  LINE,  THE  JUDGE  ADVOCATE 
GENERAL'S  SCHOOL  IN  CHARLOTTESVILLE  HAS  ADDED  COURSES  IN  DEFENSE 
ADVOCACY  AS  PART  OF  ITS  OVERALL  CONTINUING  LEGAL  EDUCATION 
PROGRAM. 


THIS  SPRING  I ADOPTED  A POLICY  OF  SPLIT  CERTIFICATION  OF 
COUNSEL.  UPON  COMPLETION  OF  THE  JUDGE  ADVOCATE  BASIC  COURSE, 
GRADUATES  CONTINUE  TO  BE  CERTIFIED  AS  TRIAL  COUNSEL,  BUT  NOT  AS 
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DEFENSE  COUNSEL.  ONI.Y  AFTER  A MINIMUM  OF  FOUR  MONTHS'  COURT- 
ROOM EXPERIENCE  ANP  A RECOMMENPAT I ON  HY  THE  SUI’ERV  1 S 1 NO  STAFF 
JUDGE  ADVOCATE,  IS  AN  ATTORNEY  ELIGTHLF.  FOR  CERTIFICATION  AS 
THE  PRIMARY  DEFENSE  COUNSEL  IN  GENERAL  ANP  SPECIAL  COURTS- 
MARTIAL. 


WE  ARE  PRESENTLY  WORKING  ON  F.STAHL  1 HIIMENT  OF  A SEPARATE 
FKNSE  CORPS.  UNDER  THIS  CONCEPT,  TRIAL  DEFENSE  COUNSEL 
NO  LONGER  HE  ’.SSI (‘.NED  TO  THE  LOCAL  JUDGE  ADVOCATE  OFFICE 
WOULD  OPERATE  WITHIN  A SEPARATE  ORGANIZATION  SIMILAR  TO 
TRIAL  JUDICIARY. 


DE- 
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THESE  EXAMPLES  ILLUSTRATE  HOW  MY  SUPERVISORY  DUTIES  UNDER 
ARTICLE  6 ARE  BEING  ACCOMPLISHED.  COUNSEL  ARE  PRESUMED  TO  HE 
ACTING  RATIONALLY,  INTELLIGENTLY,  AND  ALWAYS  IN  THE  HEST  IN- 
TEREST OF  THEIR  CLIENTS.  LIKE  CONGRESS,  l AM  CONFIDENT  WE 
HAVE  SUFFICIENT  MEANS  AVA1UMU.E  TO  SUPERVISE  THIS  IMPORTANT 
TRUST. 

THE  IJVNGDAGE  OF  ARTICLE  (>  SEEMS  CLEAR  ENOUGH  WHEN  IT  DIRECTS 
THE  JUDGE  ADVOCATES  GENERAL  TO  SUPERVISE  THE  ADM  I N I STRAT I ON 
OF  MILITARY  JUSTICE.  HUT  ARTICLE  1.7,  WHICH  IS  THE  SOURCE  OF 
THE  COURT  OF  MILITARY  APPEALS'  AUTHORITY,  IS  SILENT  AHOUT  ANY 
SUPERVISORY  POWERS  THE  COURT  MAY  EXERCISE  OVER  COUNSEL.  WHEN 
A STATUTE  IS  SILENT  IN  ONE  PART  HUT  DIRECTIVE  IN  ANOTHER, 

then  certainly  the  law  is  singular  in  its  direction.  RULE  -I 

OF  THE  COURT'S  RULES  OF  PRACTICE  AND  PROCEDURE,  EFFECTIVE  l JULY 
\ ‘177,  APPEARS  'IX'  THRUST  IT  INTO  THE  SUPERVISORY  AREA  RESERVED 
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FOR  THE  JUDGE  ADVOCATES  GENERAL  BY  ARTICLE  6.  THIS  RULE  EX- 
PANDS THE  EXTRAORDINARY  WRIT  POWERS  OF  THE  COURT  TO  INCLUDE 
"EXERCISE  OF  SUPERVISORY  POWERS  OVER  THE  ADMINISTRATION  OF 
THE  CODE  " . THE  COURT  CERTAINLY  MUST  BE  ALLOWED  TO  MAKE 
RULES  GOVERNING  PRACTICE  BEFORE  IT  AND,  INDEED,  APTICLE  67 
GIVES  IT  THAT  AUTHORITY.  YET  WHEN  A RULE,  AS  IT  DOES  HERE, 
CARVES  INTO  A STATUTORY  PROVISION  RESERVED  FOR  ANOTHER  ELE- 
MENT OF  THE  SYSTEM,  THEN  IT  HAS  NO  VALIDITY. 

I CAN  APPRECIATE  THE  SENSE  OF  JUDICIAL  FRUSTRATION  THAT  STEMS 
FROM  NOT  BEING  ABLE  TO  GO  BEYOND  THE  IMMEDIATE  CASE  PRESENTED 
FOR  APPELLATE  REVIEW.  NEVERTHELESS,  THE  ROLES  OF  THE  COURT 
AND  THE  ROLES  OF  THE  PRESIDENT  AND  THE  JUDGE  ADVOCATES  GENERAI. 
ARE  CLEARLY  DEFINED  IN  THE  UCMJ  AND  MUST  BE  RESPECTED. 

ALTHOUGH  THE  COURT'S  CURRENT  ACTIVIST  POSTURE  HAS  CAUSED  CON- 
STERNATION, IT  HAS  GENERATED  MUCH  RE-THINKING  OF  CONCEPTS 
LONG  UNQUESTIONED  AND,  TOWARD  THAT  END,  HAS  MADE  THE  FIELD 
QUITE  LIVELY  AND  DYNAMIC.  AFTER  ALL,  ONE  NFED  ONLY  LOOK  AT 
THE  THEME  OF  TODAY'S  DISCUSSIONS  FOR  AN  EXAMPLE  OF  THE  COURT’S 
IMPACT.  CERTAINLY  ANY  SYSTEM  WILL  BENEFIT  FROM  SEEING  ITSELF 
FROM  A NEW  PERSPECTIVE. 

WHAT  THEN  CAN  BE  DONE  TO  CLARIFY  FOR  THE  COURT  THE  PRESIDENT'S 
RULE-MAKING  AUTHORITY  UNDER  ARTICLE  36  AND  THE  JUDGE  ADVOCATES 
GENERAL'S  APPOINTMENT  AND  SUPERVISORY  AUTHORITY  UNDER  ARTICLE 
6?  ONE  APPROACH  WOULD  BE  TO  AMEND  THESE  ARTICLES  TO  MAKE  THEM 
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CLEARER.  BUT  THE  LANGUAGE  IN  THEM  SEEMS  CLEAR  ENOUGH  ALREADY. 


IN  ARTICLE  36,  CONGRESS  SAYS  THAT  THE  PRESIDENT  SHALL  PRESCRIBE 
THE  PROCEDURE  "WHICH  SHALL,  SO  FAR  AS  HE  CONSIDERS  PRACTICABLE, 
APPLY  THE  PRINCIPLES  OE  LAW  AND  THE  RULES  OF  EVIDENCE  GENERALLY 
RECOGNIZED  IN  . . . UNITED  STATES  DISTRICT  COURTS,"  SO  LONG 

AS  THEY  ARE  NOT  INCONSISTENT  WITH  THE  CODE.  PERHAPS  AN  ATTEMPT 
TO  ADD  A MORE  PRECISE  DEFINITION  OF  PROCEDURE,  INCLUDING  EX- 
AMPLES, SHOULD  BE  CONSIDERED  BY  THE  JOINT  SERVICE  COMMITTEE  ON 
MILITARY  JUSTICE  AS  A POSSIBLE  LEGISLATIVE  PROPOSAL.  ARTICLE  6, 
ON  THE  OTHER  HAND,  APPEARS  TO  BE  PRE-EMPTIVE  IN  THE  AUTHORITY 
GIVEN  TO  THE  JUDGE  ADVOCATES  GENERAL  TO  CONTROL  APPOINTMENTS 
OF  JUDGE  ADVOCATES  AND  TO  SUPERVISE  THE  ADMINISTRATION  OF 
MILITARY  JUSTICE.  IN  VIEW  OF  THE  COURT’S  VENTURING  INTO  IT, 
HOWEVER,  IT  MAY  ALSO  BE  A WORTHWHILE  SUBJECT  FOR  THE  JOINT 
SERVICE  COMMITTEE  TO  STUDY. 

MEANWHILE,  SENATE  BILL  1353  IS  PRESENTLY  BEFORE  COMMITTEE. 

THIS  BILL  PROPOSES  TO  ALLOW  THE  SUPREME  COURT  TO  REVIEW  COURT 
OF  MILITARY  APPEALS’  DECISIONS  BY  WRIT  OF  CERTIORARI. 

PASSAGE  WOULD  CARRY  WITH  IT  THE  POTENTIAL  FOR  RESOLVING  SOME 
OF  THE  ISSUES  I HAVE  DISCUSSED  WITHOUT  ADDITIONAL  LEGISLATION. 
THE  ROUTE  NOW  TO  THE  SUPREME  COURT  IS  OPEN  ONLY  TO  THE  ACCUSED 
BY  WAY  OF  COLLATERAL  ATTACK  IN  FEDERAL  DISTRICT  COURTS.  THE 
PROPOSED  SENATE  BILL  WOULD  ENABLE  THE  GOVERNMENT,  AS  WELL  AS 
THE  ACCUSED,  TO  APPEAL  AN  ADVERSE  RULING  BY  THE  COURT  OF 
MILITARY  APPEALS  TO  THE  SUPREME  COURT.  ALTHOUGH  THIS  BILL 
WOULD  CERTAINLY  PROLONG  THE  APPELLATE  PROCESS  IN  SELECTED 
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INSTANCES,  IT  WOULD  BE  MUCH  HEALTHIER  THAN  OUR  PRESENT  SYSTEM. 

I WELCOME  THIS  PROPOSED  LEGISIATION  AND  STRONGLY  URGE  THE  FBA 
TO  GIVE  FULL  SUPPORT  TO  ITS  ENACTMENT. 

IN  CONCLUSION,  I WANT1  TO  RETURN  TO  A THEME  I STRESSED  EARLIER. 
PEOPLE  MAKE  LAWS  THROUGH  THEIR  REPRESENTATIVES  AND  SUCH  A 
DEMOCRATIC  PROCESS  SHOULD  BE  RESPECTED  BY  OUR  COURTS.  CONGRESS 
HAS  DELEGATED  CERTAIN  POWERS  IN  ARTICLES  6 AND  36  OF  THE  UCMJ , 
AND,  AFTER  ALMOST  THREE  DECADES  OF  REVIEW,  HAS  SHOWN  NO  IN- 
TEREST IN  LIMITING  OR  OTHERWISE  CHANGING  THESE  POWERS.  IF 
SUCH  POWERS  ARE:  NOT  TO  BE  RECOGNIZED,  IT  SHOULD  NOT  BE  ON  THE 
BASIS  OF  WHETHER  THEY  ARE  GOOD  OR  BAD — WHICH  IS  NOTHING  MORE 
THAN  OPINION  DEPENDING  ON  WHOSE  OX  IS  BEING  GORED--BUT  ON 
WHETHER  OR  NOT  THEY  ARE  CONSTITUTIONAL. 
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APPENDIX  XI 


LIST  OF  SUGGESTED  LEGAL  REVISIONS,  SUBMITTED  BY 
CHIEF  JUDGE  FLETCHER,  U.S.  COURT  OF  MILITARY  APPEALS, 
ON  21  JULY  1975  TO  THE  JOINT  SERVICE  COMMITTEE 
ON  MILITARY  JUSTICE 


SOURCE:  Copy  provided  the  author  on  12  April  1978  by  Rear 

Admiral  W.  O.  Miller,  JAGC,  USN , Navy  JAG,  Washington, 
D.C. 
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IDEAS  CONCERNING  REVISION  OF  UCMJ , 
WARRANTING  DISCUSSION  AT  THE  JULY  21,  1975  MEETING 


I.  THE  CONVENING  AUTHORITY 

A.  The  staff  judge  advocate's  role  in  the  conven- 
ing process  should  be  recognized  by  statute. 

While  realizing  the  obvious  desirability  of  the 
Joint  Services  Committee's  recommendation  which 
precludes  the  reference  of  charges  to  general 
courts-martial  without  staff  judge  advocate  ap- 
proval, an  extension  of  that  concept  to  all 
courts-martial  would  enhance  the  overall  integri- 
ty of  the  system. 

B.  This  Court  endorses  the  recommendation  of  the 
Joint  Services  Committee  which  restricts  the 
Staff  Judge  Advocate's  post-trial,  review  to 
oral  or  written  advice  concerning  sentence. 

C.  The  convening  authority's  post-trial  responsibil- 
ity should  be  limited  to  matters  of  clemency,  as 
recognized  by  the  Joint  Services  Committee. 

D.  Statutory  power  of  the  convening  authority  to 
overrule  trial  judges  on  certain  matters  of  law 
should  be  abolished. 

E.  The  Code  should  be  amended  to  eliminate  the  power 
in  the  convening  authority  to  appoint  judges  and 
counsel.  Such  a change  is  supported  by  considera- 
tions of  fundamental  fairness  as  well  as  percep- 
tion of  the  system.  In  addition,  such  a modifi- 
cation would  simply  recognize  the  fact  that,  as 

a practical  matter,  convening  authorities  today 
play  an  insignificant  role  in  the  actual  selection 
of  judges  and  counsel. 

F.  The  perceived  fairness  of  the  military  justice 
system  also  would  be  enhanced  if  the  staff  judge 
advocate  were  rated  by  someone  other  than  the 
convening  authority.  This  could  be  implemented 
without  statutory  change — as,  for  example,  by 
regulation  providing  that  Staff  Judge  Advocates 
shall  be  rated  by  the  Judge  Advocate  General. 
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A.  Substitute  codified  offenses  for  Articles  133  and 
134. 


B.  Enact  a "civil  rights"  statute  for  military  just- 
ice purposes.  Such  a provision,  which  might 
resemble  existing  federal  criminal  law,  could 
deal  with  unlawful  discrimination  and  deprivation 
of  civil  rights.  This  idea,,  suggested  by  the 
1971  Task  Force  on  the  Administration  of  Military 
Justice,  would  facilitate  prosecution  of  civil 
rights  violations  on  a worldwide  basis. 

C.  Create  a separate  statutory  offense  for  the 
issuance  of  an  illegal  order. 

D.  Create  a new  substantive  offense  of  kidnapping. 
This  change  would  provide  a substantive  basis 
for  a kidnapping  prosecution  where  the  offense 
was  committed  in  a foreign  country. 

E.  Codify  a comprehensive  assimilative  crimes  act 
as  a substitute  for  Article  134(3). 


III.  TRIAL  PROCEDURE 

A.  Concomitant  with  the  suggestion  of  abolition  of 
the  convening  authority's  power  to  name  a trial 
judge  is  the  concept  of  a truly  independent 
judiciary  at  both  the  trial  and  appellate  levels. 
This  independence  can  be  implemented  in  several 
ways.  First,  consideration  should  be  given  to 
appointment  of  judges  for  a term  of  years  with 
removal  by  appropriate  authority  for  good  cause 
only.  Removal  authority  might  be  vested  in  a 
judicial  council.  (See  X.  C.)  In  addition,  con- 
sideration also  should  be  given  to  the  matter  of 
PER  ratings  of  judges  while  serving  in  their 
judicial  capacity.  Because  the  rating  power 
carries  an  inherent  capacity  for  abuse  (or  per- 
ceived abuse),  it  may  be  appropriate  to  abolish 
the  "rating"  of  judges.  In  addition,  the 
present  prohibition  (found  in  Article  26)  regard- 
ing the  performance  of  non- judicial  duties  by 
judges  should  be  strengthened  with  the  goal  of 
enhancing  the  independence  of  the  judiciary. 
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B.  Under  present  law,  it  has  been  argued  that  a 
military  judge  has  no  continuing  status  or  juris- 
diction; and  that  his  powers  over  a particular 
case  begin  only  after  charges  have  been  referred. 
Similarly,  it  has  been  urged  that  this  gap  leaves 
no  one  with  judicial  status  empowered  to  correct 
certain  pretrial  abuses.  To  clarify  the  matter, 
it  would  seem  desirable  that  the  trial  and 
appellate  judiciary  be  vested  with  continuing 
jurisdiction . 

C.  Under  present  law,  the  trial  counsel  (and  the 
convening  authority  in  pretrial  disputes)  play 
an  integral  role  in  determining  the  need  for 
defense  witnesses.  In  addition,  civilian  wit- 
ness requests  necessarily  involve  the  civilian 
judicial  system.  These  cumbersome  circumstances 
support  vesting  military  trial  judges  with  com- 
plete subpoena  power. 

L) . Under  present  law,  military  trial  judges  have  no 
power  over  contempts  committed  outside  the 
presence  of  the  court.  The  Code  should  confer 
upon  such  judges  a contempt  power  similar  to  that 
of  federal  trial  judges.  This  would  enable  the 
trial  judiciary  to  give  effect  to  all  rulings. 

E.  Under  present  law,  it  is  unclear  whether  military 
trial  judges  possess  extraordinary  writ  juris- 
diction. Recognition  of  such  jurisdiction  by  a 
statute  would  resolve  the  dispute. 

F.  As  recognized  by  the  Joint  Services  Committee, 
the  trial  judge  should  be  required  to  advise 
the  accused  of  his  appellate  rights  after  sen- 
tence is  pronounced. 


IV.  PRETRIAL  CONFINEMENT 

A.  Although  the  convening  authority  or  other  appro- 
priate commander  should  retain  the  power  to 
order  arrest  or  confinement,  the  initial  prob- 
able cause  determination  for  continuing  arrest 
or  confinement  should  be  made  by  a trial  judge 
or  a military  magistrate. 
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B.  Under  the  present  Code,  there  is  no  provision  for 
bail  as  an  alternative  to  pretrial  confinement. 
Consideration  should  be  given  to  creating  a bail 
system  where  the  only  question  is  whether  the 
accused  will  be  present  for  his  court-martial. 
Where  there  is  a likelihood  that  the  individual 
would  commit  further  violent  offenses,  bail 
would  not  be  allowed. 


V.  SENTENCING 

A.  Sentencing  is,  in  essence,  a judicial  function. 

The  authority  to  sentence  should  therefore  be 
vested  exclusively  in  the  trial  judge,  reqard- 
less  of  whether  the  court  members  determine 
the  issue  of  guilt.  The  military  judge's  sen- 
tencing power  should  also  include  the  authority 
to  suspend  any  adjudged  sentence  and  the  au- 
thority to  defer  sentencing  pending  preparation 
of  a probation  report,  as  is  presently  done  in 
the  Air  Force  after  trial.  Additionally,  military 
judges  more  appropriate  should  make  the  deter- 
mination of  whether  to  vacate  a suspended  sentence 
or  probation  order. 

B.  Consideration  should  be  given  to  providing  manda- 
tory credit  for  all  pretrial  confinement. 

C.  The  Code  should  provide  for  separate  sentences 
for  each  offense.  The  present  system  often  re- 
quires appellate  reversal  of  the  entire  sentence 
even  though  an  error  committed  at  trial  affects 
only  a single  charge.  Implementation  of  the  con- 
current sentence  doctrine  would  alleviate  this 
problem . 

D.  The  authority  of  the  Judqe  Advocates  General 
under  Article  69  should  be  broadened  to  include 
the  authority  to  reduce  sentences.  This  would 
obviate  the  need  for  reference  of  many  cases  to 
the  service  secretaries. 


VI . COURT  MEMBERS 

A.  The  principle  of  random  selection  of  court  mem- 
bers should  be  considered  as  a means  of  enhancing 
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the  perception  of  fairness  in  the  military  sys- 
tem of  justice.  The  present  superiority  of  rank 
criteria  could  be  maintained.  Additionally,  an 
enlisted  accused  should  have  the  option  of  a 
court  selected  from  a pool  which  includes  en- 
listed members  as  is  presently  available. 

B.  Some  consideration  should  be  given  to  enlarging 
the  size  of  the  court  to  conform  more  closely 
to  federal  and  state  practice.  Perhaps  the 
number  of  court  members  required  for  a general 
court-martial  should  be  set  at  nine,  and  the 
number  required  for  a special  court-martial  at 

f ive . 

C.  To  eliminate  the  varying  percentage  necessary 
for  conviction  under  present  law,  the  size  of 
the  court  should  be  fixed  by’  statute. 

D.  The  number  of  peremptory  challenges  should  be 
increased  to  reflect  similar  practices  in  the 
civilian  system. 


VII.  COUNSEL 

A.  The  Court  endorses  the  concept  reflected  in  the 
Joint  Services  Committee's  recommendations  for 
limiting  the  number  of  appointed  military  de- 
fense counsel,  in  most  cases,  to  one.  The  Court 
also  accepts  the  Committee's  standards  for  de- 
termining when  a requested  military  counsel  is 
"reasonably  available." 

B.  Similarly,  the  Court  endorses  the  concept  of  the 
Joint  Services  Committee  requiring  an  affirmative 
action  to  appeal  a conviction  and  authorizing 
counsel  to  appeal  for  their  clients. 

C.  As  used  in  the  Code,  the  term  "defense  counsel" 
should  be  defined  to  mean  "lawyer."  This  change 
would  require  qualified  defense  counsel  at  every 
court-martial  and  give  the  judiciary  disciplinary 
control  over  the  defense  bar. 

D.  In  accordance  with  the  recommendation  of  the 
1971  Task  Force  on  the  Administration  of  Military 
Justice,  the  concept  of  a separate  defense  counsel 
structure  should  be  implemented  in  all  of  the 
services.  As  evidenced  by  the  existing  practice 
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within  the  Air  Force  and  Navy,  this  change  would 
not  require  statutory  amendment. 

E.  Consideration  should  be  given  to  the  concept  of 
establishing  a unified  bar  for  attorneys  prac- 
ticing in  the  military  justice  system.  The 
military  bar  association  could  provide  an  ex- 
cellent opportunity  for  continuing  dialogue  on 
the  needs  of  the  system.  This  would  enable  both 
the  judiciary  and  the  bar  to  effectively  police 
disciplinary  violations.  Additionally,  the  bar 
association  could  participate  in  the  activities 
of  a newly  created  judicial  conference  (See  X.D.) 


VIII.  COURT  OF  MILITARY  REVIEW 

A.  Consideration  should  be  given  to  amending  Article 
66  to  restructure  the  Courts  of  Military  Review. 

A uniservice  court  would  bring  more  uniformity 

to  appellate  decisions  and  be  consistent  with  a 
notion  that  the  military  justice  system  is  uni- 
form. As  with  provisions  respecting  the  trial 
judiciary,  procedures  should  be  employed  which 
would  insure  the  independence  of  the  appellate 
judiciary,  e.g.,  appointment  of  judges  for  a 
specified  term  of  years  with  removal  only  for 
good  cause,  absence  of  OER,  etc. 

B.  Because  of  the  potential  for  varying  caseloads, 
the  statute  should  maintain  some  flexibility 
concerning  the  size  of  the  Court.  However, the 
statute  should  specify  that  the  Court  may  con- 
sider cases  in  panels  of  three,  with  a provision 
for  hearing  or  rehearing  en  banc . 

C.  The  Court  endorses  the  Joint  Services  Committee's 
recommendation  for  a system  which  requires  affirm- 
ative action  by  the  accused  or  his  counsel  to 
appeal  to  the  Court  of  Military  Review. 

D.  To  eliminate  present  uncertainty,  the  Code  should 
specifically  grant  extraordinary  writ  authority 
to  the  judges  of  the  Courts  of  Military  Review. 
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IX.  COURT  OF  MILITARY  APPEALS 

A.  Under  present  military  practice,  the  executive 
branch  is  vested  with  the  authority  to  promul- 
gate procedural  rules  to  govern  courts-martial. 
This  is  more  properly  a judicial  function  and, 
accordingly,  the  authority  should  be  reposed 

in  the  judiciary.  Consideration  should  be  given 
to  vesting  this  power  in  the  Court  of  Military 
Appeals.  This  could  be  done  either  by  statutory 
amendment  or  by  presidential  delegation  under 
Article  36. 

B.  The  present  system  for  appointing  judges  to  the 
Court  of  Military  Appeals  requires  vacancies  to 
be  filled  for  the  remainder  of  a 15-year  term 
when  a judge  leaves  the  Court  before  the  expira- 
tion of  his  term.  A change  allowing  appointment 
of  all  new  judges  for  a full  15-year  term  would 
make  the  appointment  more  attractive  thereby  en- 
couraging the  best  possible  appointments. 
Naturally,  the  present  incumbents  would  be  ex- 
cluded from  such  a change. 

C.  Codification  of  the  supervisory  role  of  the  U.S. 
Court  of  Military  Appeals  over  the  entire  system 
of  military  justice  would  insure  uniformity  and 
enhance  control  over  the  entire  system  of  mili- 
tary justice. 

D.  Jurisdiction  should  be  given  to  the  U.S.  Supreme 
Court  to  review  decisions  of  the  U.S.  Court  of 
Military  Appeals  through  a petition  for  writ  of 
certiorari.  This  would  enhance  the  prestige  of 
the  Court  of  Military  Appeals  and  the  system  of 
military  justice  as  a whole  and  obviate  the 
present  need  for  resort  to  collateral  review 
under  habeas  corpus  procedures  to  obtain  ultimate 
Supreme  Court  consideration. 

E.  The  present  certification  procedure  of  Article 
67(b)(2)  should  be  replaced  by  a provision  allow- 
ing the  government  to  appeal  legal  issues  from 
the  Court  of  Military  Review  to  the  Court  of 
Military  Appeals. 

F.  Consideration  should  be  given  to  adopting  a pro- 
cedure allowing  both  government  and  defense  inter- 
locutory appeals  of  specified  adverse  rulings  of 
the  trial  court. 
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G.  Eliminate  mandatory  review  by  the  U.S.  Court  of 
Military  Appeals  of  all  cases  affecting  a flag  or 
general  officer.  This  change  would  codify  the 
"equal  justice  under  the  law"  concept  without 
sacrificing  any  material  rights. 

H.  As  with  the  recommendation  respecting  the  mili- 
tary trial  judges  and  the  judges  of  the  Courts 
of  Military  Review,  the  extraordinary  writ 
jurisdiction  for  the  judges  of  the  Court  of 
Military  Appeals  should  be  codified. 


X.  MISCELLANEOUS 

A.  Abolish  summary  courts-martial.  This  change  could 
be  accompanied  by  a strengthening  of  the  provision 
for  non- judicial  punishment  under  Article  15.  This 
would  have  the  dual  advantage  of  recognizing  the 
authority  of  the  commander  while  at  the  same  time 
eliminating  a court  which  has  outlived  its  use- 
fulness. 

B.  Consideration  should  be  given  to  modifying  the 
provisions  of  Article  45  to  conform  to  the 
guilty  plea  waiver  concept  enunciated  by  the 
Supreme  Court  in  North  Carolina  v.  Alford,  400 
U.S.  25  (1970) . 

C.  A statutory  enactment  creating  a judicial  council 
is  recommended.  In  addition  to  exercising  dis- 
ciplinary power  over  counsel  and  judges,  the 
council  would  be  charged  with  undertaking  a con- 
tinuous study  of  the  organization,  practice,  pro- 
cedure, rules  and  methods  of  administration  and 
operation  of  the  military  justice  system.  The 
council  also  would  make  recommendations  regarding 
rules  changes  to  the  U.S.  Court  of  Military 
Appeals.  Members  of  the  council  should  include 

a judge  of  the  U.S.  Court  of  Military  Appeals,  the 
chief  judge  of  the  Court  of  Military  Review,  three 
trial  judges,  two  civilian  counsel  or  deans  of 
law  schools,  and  the  assistant  general  counsel 
to  the  Secretary  of  Defense  (Manpower,  Health  & 
Public  Affairs). 

D.  A judicial  conference  on  the  order  of  that  cre- 
ated by  28  U.S.C.  §331-334  (1970)  for  the 
federal  civilian  svstem  should  be  established 
for  the  military  iustice  svstem.  This  would 
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enable  the  court  to  meet  with  members  of  the 
military  judiciary  and  bar  to  consider  in  an 
orderly  fashion  the  problems  encountered  under 
the  system. 
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JOINT  SERVICE  COMMITTEE  ON  Ml  LITANY  JUSTICE, 
PRINCIPAL  AiTIVK  AGENDA  ITEMS  AS  OF  MARCH  1978 


SOURCE:  Copy  proviiitui  t.hr»  author  on  19  May  1 978  by  t hr 
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joint  nlkvici.  cgoMytu:  uti  mimtak*  juy.u:., 

PUlhCIlAL  ACT  1 VL  AGf.NLA  l’.LtlS 
iiAitn  J » 7 1» 

i.  CONTINUING  JUKlNLlCT ION  CvldhTb-MAK'U  Al 

l.  In  response  to  a sugyout  Ion  Ly  inlvt  Judge  r’lotcner, 
tho  Coiuir.lt  tee  proposed  a concept  of  continuing  jur loo  let  Ion 
wN  left  would  ebtutlleh  cour  t*-n.art  tu  l In  continuous 
existence,  and  not  ad  hoc  bodies  createo  tor  trio  Is  of 
particular  cases.  The  proposed  system  would  not  change 
Article  ll>  procedures  or  the  summary  court-i* «ir  t lal . It 
would  retain  the  present  role  ol  the  service  Juuyo  Advocate*. 
General  as  the  primary  supervisors  ol  the  aomin  tetrst  len 
ot  military  justice,  and  continue  the  couuar.u lug  uttteci 
In  the  critical  role  of  Initiating  prosecutions. 

b.  iho  proposed  concept  would  net  create  "courts" 

In  existence  but  would  provide  fur  their  cut l lenment 
by  servicer  Judy*  Advocate  General  action  ulullar  to  that 
which  er.tabl  luheo  the  Courts  ol  military  Fevlvw.  After 
cases  are  referred  tor  trial,  tne  proposed  ccurt-uart lei 
will  nave  the  power  to  discharge  from  confinement  or  olb».la* 
actions,  uocaune  military  courts  oo  not  have  juricdictlon 
over  administrative  actions,  Injunctive  or  prohibitory 
relief  decs  not  appear  necessary.  The  powers  of  tt can 
courts,  inducing  the  power  to  grant  extraordinary  relict, 
would  be  enumerated  and  limited  In  the  ley  l*  lat Ion . 

c.  btatusi  Tne  Code  Committee  has  tentatively  approved 
the  concept  ol  continuing  jurisdiction.  The  Air  lores 

lo  crafting  proposed  legislation. 

GOV  I HNMLNT  APPtAL 

s.  In  concept.  Article  i> 2 , UCnJ,  woulo  be  us.cnuuo 
to  provlue  that  In  any  trial  oy  court-martial,  over  which 
a military  judge  presides  nno  In  which  a punitive  discharge 
ssay  be  ao judged,  tho  United  States  may,  unuer  cuch 
1 tml  tat  Ions  as  the  treoluent  tray  prescribe,  appeal  any 
order  or  ruling  which  terr>lnates  tho  proceedings  with 
respect  to  a charge  or  specification  or  which  excludes 
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evidence,  except  tnat  no  ouch  «,>»-oal  omaH  1 I « ifw*.t  jd 
order  cr  ruling  which  ia,  or  ai.ountc  to,  a iln.iln,  ot  tut 
guilty. 

b.  status:  Ino  Cowa tttew  hac  rd«riou  ;.ro,  tiu 
legislation  lor  approval  by  the  Code  C'Ci.u. it  i<.t  . 

3.  PAAA  12  J c,  MCH,  l*i»y  (BlV.) — TAULt  Of  kUM.>h.iLh 

a.  The  Costs  ittec  uac  propccou  an  as-cno..  cnt  to  it.c 
Table  ot  na&lKiuc  Pun iLhiueiitu  which  would  cetAi  I uh  the 
to  l low  trig  limits  tor  Article  134  drug  otteiaei: 

(1)  For  schedule  1 situ  II  controlled  mi: -t  im-ctt  other 
than  aarihuanat 

(a)  Wronylul  possession  or  user  oU,  CUL  tor  j yoorc. 

(b)  wronqlul  sale,  tranufur,  or  pocceecton  with  Intent 
to  sell  or  translerr  Lb,  CUL  tor  lu  yoiiu. 

(2)  For  schedule  1 1 1 — v controlled  substances i 

(a)  Wrongful  poueeusion  or  user  bb,  CnL  tor  i y*.ur t>. 

(b)  wrongful  sale,  tranettr,  or  posaeetior,  with  intent 
to  sell  cr  transfer!  LI),  CUL  tor  t>  yoara. 

(3)  For  Marihuana! 

(a)  wrongful  possestion  or  uties  bCu,  Cl: l tor  o uwiitlu 

(b)  wrongful  sale,  transfer,  or  poobckeiut.  witli  Intent 
to  sell  or  transfers  CL,  CUL  tor  2 yaaru. 

L.  Statusr  The  proposal  has  Lean  approved  by  the 
service  Judge  Advocates  General;  an  executive  t.ruor  1a 
being  dratted. 

4.  AKT1CLB  3b,  UCKJ 

e.  The  Committee  has  proposed  an  arena.s«nt  to  Article 
36,  UCMJ,  to  provide  tnst  pretrial,  trial,  mw  , cat-trial 
procedures,  including  c.ooco  ot  iroot,  lor  wet  (one  arising 
unuer  the  UCMJ  triable  in  courto-k.srt  Vs  i , courts  ot  lin  uiry 
silltery  coimj ise tone,  and  other  luilltary  trt.uu.'ila  inay 
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L*e  prescribed  by  the  Pres  ioent  by  r c>jui at  lum;  unicn  snail, 
so  tar  *3  he  consider#  practicable*  apply  the  t r ir.c  ip  let 
of  lew  and  the  rules  ot  wvluenc#  generally  recoin  i tcu  In 
the  trial  ot  criminal  casus  in  the  Unites  nlatcu  district 
courts,  but  which  may  not  be  contrary  to  or  tnconu  i&tont. 
with  tin  UChJ . 

b.  htatuai  ino  prujoaed  Icjlolatlun  ban  i.itu  tcr»aroeJ 
tor  approval  oy  tnu  Ccu«j  turn  Ittou . 

3.  JUDICIAL  COUNCIL 

a,  Tho  CotiMiltee  submitted  to  the  Co«.o  coi.ralttee  a 
proposal  to  establish  a Judicial  Council  which  would  oe 
chargeu  with  providing  advice  on  .Matters  reterred  to  it 
by  the  Code  CoiM.it tec. 

b.  stotuai  Ihe  proposal  wen  tabloo  by  the  Code 
Committee  in  Peoruary  1>7«. 

a.  amtiul  n,  oc.Aj  — vacation  PhucunNoi. 

rue  working  group  ol  the  Consult  tea-  its  otuuylng  an  ar»t.y 
tiopos&i  widen  would  r-ouliy  vacation  practice  cnoci  Article 
12,  uc U,  oy  allow. inti  the  cooftander  to  wake  Luc 
utaeretlonery  decieion  to  vacate,  but  reuutiing  the  tact** 
tu.utng  hearing  to  re  conducted  uy  a lawyer  It  avall&olu. 

7.  SlMt>ClHC  u*  MiHiAK*  JUOviE  ALONL 

The  working  group  ia  studying  an  Arty  proposal  that 
sentencing  be  eccoa.pl  lined  uv  military  judge  alone  in  every 
cour t-aar t ial  to  whicn  • military  judge  is  uetoilod. 

0.  FA  BA  20c,  dCH,  1*S*  (FLV.  )**• -VKLTSIaL  CONI  iKfci.LhY 

The  working  group  ie  studying  en  Anty  proposal  that 
paragraph  2uc  ot  the  Manuel  oe  changtu  to  provide  that 
the  permissible  oases  tor  pretrial  con  tinea, ent  ere  the 
need  to  secure  the  presence  ot  the  accused  at  trial  and 
community  safety. 

V.  AkllCLL  Ji,  UCnJ —NON JUDICIAL  *»UNIbUhL..T 

The  working  group  is  studying  an  Ann/  proposal  to  aocna 
Article  la,  UChJ.  In  general,  the  proposal  vests  reuuctlon 
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Authority  troa  grades  fc-7,  L-u , Anu  £-»  at  the  general 
court-wart  IaI  convening  authority  level,  «no  v t tains tea 
refarance  to  promotion  authority  In  those  provision*  ct 
the  art  tel*  Jealtng  with  reduction  authority,  ar.j 
•uoatltutaa  apocltied  graocc  iron  which  raductlon  la 
penalaaiole. 

10.  PA  HAH  120  A 121,  MCH,  lS>0i»  (KEV.  )—  Mttdftl 
HESP0N3I0IUTY 

Tn«  working  group  It  utuoylr.y  change*  propeceu  Cy  tr.a 
Army  to  conform  paragraph*  12u  ana  121  ot  tr.c  .-tar.ual  to 
U.E.  v.  Frodar  lek,  3 n.J.  23u  (CHA  1*11)  (AJ.l  standard 
ot  criminal  r capons  lot  l tty  applies  to  ttllltuiy  practice), 
and  U.U.  v.  Vaughn,  23  udCKA  34 1,  4V  CMh  7 4/  |l!)/ b)  (porj 
120c  overruled  Insofar  as  it  precludes  at  pi  loot  lor.  ot  the 
doctrine  ot  partial  mental  raaponslbll  Ity  to  tu*  ofiunuo 
ot  unprewedltatea  i&uroer). 

11.  AMTICLC  6a(a),  DC/lJ — tW  BANC  HEhlAMhui 

The  working  yroup  It  studying  an  Army  proposal  that 
Artie  la  b*(a),  UCtiJ , to  amended  to  permit  rehear  lug  a panel 
uaclalon  an  tanc  before  a Court  ot  Military  Kovlow. 

12.  PAHA  lSJb(2),  hCH,  lva*  (HEV.  ) — I.itlAchhkhV  CP 
WITNESSES 

The  Army  haa  returned  to  the  working  group  a proposed 
change  to  paragraph  lb3b(/)  ot  tho  Manual  whlcu  would  plect. 
limitations  on  tho  i»peach*>ent  ot  tea  cr  U»  vlctliro. 

13.  FEDERAL  KULbS  OP  EVIDENCE 

Tha  Comaittaa  la  preparing  to  undertake  a comprehensive 
study  oi  tha  Federal  Hulcs  ot  tvluencc,  which  will  make 
detailed  recoMiwvndat  tons  regarding  those  ruin.  IcuulLlc 
tor  Incorporation  into  military  practlcu. 

14.  JUOCL  COOK’S  RECOMMENDATIONS 

Tne  working  group  la  studying  Judge  Cook's 
recorue ndat Iona  thati  (1)  Article  s2  te  a.acno cu  so  as 
to  el  Isilnate  the  compandor ' a authority  to  set  aside  a 
verdict  or  to  order  a new  trial  while  retaining  nU  power 
to  reduco,  euareno  or  cor^uto  punishment;  (2)  Article  2 
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be  auundou  to  ellutnate  jur  ted  iu  t ion  uvtr  Ihc  l loot  t-eoctvc 
anu  fleet  Karine  Cor^e  ar.u  relinquish  nllltory  criminal 
jurisdiction  over  all  reservists  not  on  active  ..tit/»  < J ) 
Article  o a be  deletooj  anu  (4)  abolition  ol  the  baJ-cuiKiuct 
o liicntrcje  t.e  considered. 

la.  CUM. It  2,  UCIi,  Iso*  (MV.) 

The  Coma;  it  t et  la  stall tmj  tne  page  pruois  lor  an 
au.tnur.iont  tuade  by  executive  Order  1201a,  J i.ov  //,  v.oUn 
changes  tne  Manual  to  establish  the  senior  ranking 
Individual  (except  tor  medical  ottlceru  uiio  cl. a,,  la  tim) 

In  a prison  camp  tta  the  lawful  superior  ot  .'.l(  those  lower 
running,  regardless  ot  branch  ot  cervico. 
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MEMORANDUM  FROM  CHAIRMAN,  JOINT  SERVICE  COMMITTEE 
ON  MILITARY  JUSTICE,  DATED  9 FEBRUARY  1978 
REGARDING  PRIORITIZATION  OF  AGENDA  ITEMS 


Copy  of  Memorandum  given  to  author  on  12  April  1978 
by  the  Criminal  Law  Division,  Army  JAG,  Washington,  D. 
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DEPART  MtNT  OF  THE  AIR  FORCE 
MEAOOUARTLRS  UNlTI  f>  SI  AITS  AIR  I'ONCK 


WASHINGTON.  DC 


Chairman,  Joint  Service  Committee 
Activities  of  the  Joint  Service  Committee 
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Members,  Joint  Service  Committee 

1.  The  Code  Committee  met  on  1 February  78  to  prioritize  the 
Joint  Service  Committee's  agenda  items.  The  following  priorities 
were  assigned: 

(1)  Continuing  Jurisdiction.  The  JSC  was  tasked  with  pre- 
paring a legislative  draft. 

(2)  Sentencing  by  military  judge.  The  JSC  was  tasked 

with  drafting  the  concept.  (Admiral  Miller  stated  that,  although 
he  was  the  primary  opponent  of  sentencing  by  military  judge 
alone,  he  would  be  willing  to  give  in  if  the  concept  would  relax 
some  of  the  restraints  now  present.  In  particular,  he  referred 
to  the  requirement  to  produce  witnesses  at  the  sentencing  hearing.) 

(3)  Article  66(a)  (Fn  Banc  Decisions).  The  JSC  was  tasked 
to  provide  a legislative  draft. 

(4)  Article  72  (Vacation  Practice).  The  JSC  was  tasked 
to  provide  a legislative  draft. 

(5)  Article  IS  (Authority  for  reduction  of  all  grades, 

E-7,  8 and  9) . The  JSC  was  tasked  to  provide  a legislative 
draft. 

2.  Judge  Fletcher  expressed  the  view  that  the  court  should  not 
get  involved  in  substantive  Manual  changes  since  it  may  be 
necessciry  at  some  future  date  to  rule  on  their  legality.  The 
JSC,  without  Code  Committee  action,  will  draft  an  Executive 
Order  to  change  the  Manual  provisions  concerning  the  Table  of 
Maximum  punishment,  para  120  and  121  (Mental  Responsibility) , 
para  20c  (Pretrial  Confinement),  and  para  153b (-2)  (Impeachment 
of  Rape  Victim's  testimony). 
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3.  No  priority  was  assigned  to  the  Federal  Rules  of  Evidence 
Proposal.  Review  and  staffing  would  coincide  with  work  on  the 
5 agenda  items  referenced  above.  Judge  Fletcher  stated  that 

he  has  5 staff  attorneys  who  arc  available  to  work  on  this  pro- 
posal. His  offer  of  assistance  was  accepted.  Details  as  to 
how  and  when  the  working  group  and  COMA'S  staff  will  work 
this  item  will  be  decided  by  myself  and  Ward  Mundy. 

4.  As  for  Judge  Cook's  recommendations,  it  was  agreed  that 
they  would  take  last  priority.  Judge  Cook  commented  that  this 
was  his  desire.  The  JSC  will  continue  to  work  the  problem. 


5.  Since  the  amendment  to  Article  62  and  Article  36  are  pre- 


sently before  the  Code  Committee,  these  items 

any  priority. 


6.  I propose  that  we  tentatively  schedule  a meeting  of  the 
JSC  for  2 March  to  discuss  the  Code  Committee's  action  and  to 
brief  you  on  my  meetingt  with  Ward  Mundy. 


Chairman,  Joint  Service  Committee 
on  Military  Justice 
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APPENDIX  XIV 


TRANSCRIPT  OF  TAPE-RECORDED  REMARKS 
OF  A COMPANY  COMMANDER  REGARDING  THE  IMPACT 
OF  THE  MILITARY  JUSTICE  SYSTEM  ON  HIS  OPERATIONS  DUTIES 


SOURCE:  Tape-recorded  remarks  furnished  the  author  by  a 
commanding  officer  of  a Marine  rifle  company. 
Transcript  has  been  edited  to  protect  identity 
of  officer. 
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TRANSCRIPT  OF  TAPE-RECORDED  REMARKS 
OF  A COMPANY  COMMANDER  REGARDING  THE  IMPACT 
OF  THE  MILITARY  JUSTICE  SYSTEM  ON  HIS  OPERATIONS  DUTIES 


My  name  is  Captain . I am  at  present 

the  Commanding  Officer  of Company 

Marines.  I have  been  in  this  billet  since . Prior  to 

that  I was  the  Commanding  Officer  of  Company 

Marines.  I held  that  billet  from 1977  until 1978. 

I would  like  to  express  to  the  Colonel  that  there  is  a definite 
problem  with  our  legal  system.  It  overburdens  and  overtaxes  a 
Commander,  and  definitely  takes  away  from  the  combat  readiness 
of,  not  only  an  Infantry  outfit,  but  I'm  sure  any  other  organi- 
zation here  in  the  FMF . Just  to  express  an  opinion,  I would 
like  to  say  that  we  spend  so  much  time  doing,  covering  redundant 
material  that  many  people  are  just  frustrated.  I expressed  to 
the  Colonel  during  our  meeting,  Wednesday  last,  concerning  how 
I felt,  as  a general  rule,  the  majority  of  Senior  Staff  NCOs 
and  the  Junior  Officers  that  have  to  deal  with  the  majority  of 
these  problems , are  just  frustrated,  and  have  no  trust  in  our 
legal  or  judicial  system.  We  feel  that  during  any  legal  pro- 
ceedings, the  majority  of  the  time,  we  are  being  questioned; 
we  are  being  put  on  trial,  vice  the  man  who  has  committed  the 
offense.  We  spend  so  much  time  looking  into,  and  making  sure 
we  don't  deprive  him  of  his  rights  under  the  law,  that  we 
have  to  continually  stand  up  for  ourselves,  and  we  have  to 
substantiate  our  actions,  which  is  a totally  ridiculous 


situation.  As  Officers,  and  as  Staff  NCOs,  we  should  have 
a special  trust  and  confidence,  as  Officers  and  Staff  NCOs 
and  whatever  we  say  should  be  the  truth.  I am  convinced 
that  if  an  Officer  or  Staff  NCO  misuses  or  breaches  a special 
trust  and  Confidence,  he  should  be  dealt  with  harshly,  and 
immediately  removed  from  any  position  of  authority. 

However,  we  all  feel  that  we  are  put  on  trial.  As  I 
expressed  to  the  Colonel  in  my  former  duty  station, 

. When  I was  Officer  of  the  Day,  a fight 

started,  and  after  a young  man  had  knocked  out  the  Sergeant 
and  struck  the  Navy  Officer  of  the  day  in  such  a manner  that 
knocked  him  completely  off  his  feet;  as  I stepped  in  to  break 
up  the  fray.  The  best  way  to  do  it  was  not  to  hit  the  man 
but  grab  him  by  the  throat.  I was  charged  with  trying  to 
choke  the  man  to  death,  which  was  totally  ridiculous,  and  the 
entire  Article  32  of  the  investigation  came  about  because  I 
was  found  not  to  be  at  fault  with  any  performance  of  my  duties 
but  after  we  spent  a good  bit  of  the  Government's  money  and 
took,  at  that  time,  a Company  Commander,  a Captain  away  from 

his  command.  But  here,  in  the  Marines,  when  I was  the 

C,0.  of  Company  from , looking  back 

through  my  files  I have  held  200  office  hours,  and  discharged 
other  than  honorable,  expeditiously  and  with  GOS  23  individuals. 
Along  with  this  package,  I'll  be  seeing  handwritten 
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C.O.  of Company  from  

I held  a total  of  23  office  hours,  which  as 

the  Colonel  can  see,  not  working  on  weekends  and  two  of  those 
days  on  off-duty  status  and  four  more  of  those  days  in  the 
field,  and  counting  the  weekends,  there  will  definitely  be 
more  than  one  judicial  proceedings  per  day.  As  it  is  stated 

here  in  , I have  more  assets 

at  hand  to  handle  my  judicial  matters  when  not  continually 
going  to  the  field  and  training  my  units  are  pretty  much 
separated  and  do  their  own  things.  Communications,  motor 

transport,  RS  shops  of  the  Battalion,  

and in  my  Platoon.  I spent  a good  bit  of 

time  trying  this  out,  watching  their  training  and  seeing  what 
they  are  doing,  but  I have  more  time  to  my  actual  self  to 
sit  down  and  take  care  of  these  matters.  I spend  here  at 

Company,  I would  say,  thirty  percent 

of  my  time  on  judicial  proceedings.  Right  now,  I am  hard- 
pressed  to  get  this  tape  out,  because  there  is  a discharge 
package  I have  to  do  personally.  It  concerns  an  erroneous 
enlistment  of  a certain  corporal,  and  the  Division  is  screaming 
for  that  package  to  be  up  there.  So  many  times  we  are 
immediately  directed  to  drop  everything  we  are  doing  and 
get  into  or  spend  more  time  on  our  judicial  matters.  At 

1 Company  just  speaking  with  my  Executive 

Officer,  who  is  in  a process,  right  now,  of  working  up  a six 
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other  than  honorable  discharge  packages,  because  of  involvement 
of  a discreditable  nature  with  military  authorities.  He 
works  as  fast  as  he  can  on  the  paper  work,  the  things  that 
we  should  spend  more  time  on,  such  as  pay  problems,  and  the 
problems  dealing  with  a man's  actual  service  record,  so  he 
can  have  more  time  to  put  into  discharge  packages.  My 
Executive  Officer  states  that  he  spends,  at  the  time  when 
we  have  to  do  these  packages,  he  spends  about  60%  of  his  time 
working  on  discharge  packages.  Right  now,  since  we  have  just 
come  back  from  a cruise,  we  have  a good  number  of  Marines  who 
should  not  be  allowed  to  remain  in  the  Marine  Corps.  Now,  once 
we  have,  of  course,  taken  action  against  these  Marines,  we  will 
have  a little  slack  time.  I would  say  my  Executive  Officer 
spends  about  60%  of  his  time  working  on  judicial  matters,  the 
majority  of  these  being  discharge  packages.  Including  my  30% 
my  first  Sergeant,  who  in  my  opinion,  should  be  of  course  a 
Senior  Enlisted  Advisor,  and  should  also  be  a leader.  The 
job  in  the  role  of  the  First  Sergeant  here  has  degenerated  to 
the  point  of  being  a super  admin  Chief/Legal  Clerk  vice  being 
the  leader  that  he  should  be.  First  Sergeant  has  no  time, 
whatsoever,  to  spend  with  his  Marines.  He  spends  the  majority 
of  his  time  looking  through  the  log  books  in  the  day  before 
to  see  what  violations  were  made,  and  taking  care  of  the 
charge  sheets  <-hat  are  placed  on  people,  researching  them, 
writing  up  the  charges  and  then  telling  the  individuals  before- 
hand it  began,  counseling  and  setting  up  lawyer  appointments, 
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and  so  on.  I think  wo  havs  .1  vjio.it  loss.  Wo  nood  our  Senior 
Rn  1 i s ted , espec i a 1 1 Y our  First  Sergeants  who  have  had  .1  majority 
of  experience  to  vjot  vnit  thoro  amt  s point  time  wttli  t tio  Marines, 
lust  .ns  l spotni  t imo  with  t ho  Marinos.  Hut  tho  yo.m  that  l h.nvo 
boon  in  command,  close  to  .n  yo.m  t'vo  boon  in  command  horo,  t 
tiavo  vory  seldom  liavt  a chanco  to  .ntlow  my  First  Sargeant  to 
attorn!  tiainliuj  wltti  out  Marines,  unless  it  is  absolutely 
mandatory  because  of  tho  administrative  burden  laid  on  him 
by  oui  ludlcl.nl  system.  It  is  probably  estimated  that  the 
number  of  man  hours  it  takes  him  at  least  one  houi  to  spend  on 
each  non  judicial  punishment  to  vjot  it  ready . Now  this  one  houi 
does  not  include  the  time  spent  by  the  clerk's  typing  it  up. 
Proofreading  it  ami  passing  it  against  the  First  Sergeant. 

He  has  to  again  proofread  it,  he  has  to  bring  the  man  before 
him  and  inform  him  of  his  rights.  llndei  Article  11,  talks  t o 
him  about  the  book  decision,  and  see  if  he  wants  to  discuss 
this  with  a lawyer.  We  again  lose  time;  we  have  slowed  down 
out  ludlot.nl  process.  I am  a firm  believer  that  you  should 
punish  a man  immediately  after  the  offense  has  been  committed 
to  assure  that  that  punishment  has  t he  reinforcement  that  it  is 
put  tinge  roi  . Punishment  is  punishment,  we  are  not  here  to 
rehabilitate  people.  A man  does  something  wrong,  he  should  be 
made  accountable  foi  it.  I don't  bel ieve  in  negative  leader- 
ship! howevei , l do  believe  that  a man  should  be  held  accoun- 
table rot  his  own  actions.  because  of  all  the  lead  time  written 
into  these  judicial  matters,  he  knows  exactly  what  offense  he 
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can  commit,  and  how  long  it  will  be  before  he  receives,  if  any, 
punishment  from  this.  For  instance,  if  a man  is  out  having  a 
good  time  on  the  weekend,  and  he  wants  to  take  a couple  of 
extra  days,  so  if  he  is  UA  hypothetically  from  Monday  and 
Tuesday  and  returns  on  Wednesday  morning.  Now,  before  I can 
see  him,  the  First  Sergeant  will  have  to  prepare  the  charge 
sheets,  and  so  on,  which  will  take,  usually  it  takes  a day 
We  are,  of  course,  working  on  more  than  one  at  a time  to  prepare 
everything.  The  following  day  you  bring  the  man  in  to  begin 
the  councell ing.  The  man  will  say,  "Well,  before  I go  in  I 
would  like  to  speak  to  a lawyer."  Usually  we  schedule  a lawyer 
for  one  day  a week.  So  this  is  Thursday,  by  the  time  he  decides 
when  to  set  the  lawyer  appointment  up  which  causes  us  another 
day's  delay,  and  if  we  can't  get  a lawyer  then,  if  the  unit  is 
set  up  on  a Monday  or  Friday  basis  say,  we  can't  see  the  lawyer 
on  Friday,  he  would  have  to  see  him  the  following  Monday.  That 

is  four  more  days  that  they  are  waiting  for  the  man  to  see  a 

l 

lawyer.  He  goes  in,  there  is  nothing  said,  he  takes  and  tells 
them  what  he  is  charged  with,  and  all  the  lawyer  advises  him  of 
is  the  differences  between  requesting  a court  martial  and 
accepting  nonjudicial  punishment.  He  really  does  not  care  if 
he  sees  his  lawyer  or  not.  If  he  is  a bad  man  and  can't  be 
trusted  to  get  him  to  that  lawyer,  we  have  to  put  another 
marine  on  him  to  take  him  there.  Now,  we  are  talking  about  just 
about  a week  from  the  time  that  the  offense  has  been  committed. 

It  will  be  Monday.  So  after  he  sees  the  lawyer  on  Monday, 
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usually  that  takes  the  majority  of  an  afternoon,  I would  not 
be  able  to  see  the  man  until  the  following  morning.  The  only 
nonjudicial  proceedings  would  again  bring  him  in.  I have  to 
again  inform  him  of  his  rights  and  go  through  the  preliminaries 
which  the  First  Sergeant  has  already  taken  care  of.  I ensure 
he  understands  his  rights,  I ensure  that  he  does  not  want  to 
demand  a trial  by  court  martial.  During  the  non judicial  pro- 
ceedings, I have  the  First  Sergeant  present,  which  takes 

more  of  his  time,  I have  the  Platoon  Sergeant  present,  and  I 
also  have  any  witnesses  that  know  anything  about  the  case,  and 
the  man's  able  to  call  his  witnesses.  Not  in  a UA  case,  but  in 
an  assault  charge  could  tie  up  the  majority  of  a platoon  for  an 
entire  half  day. 

Going  back  to  the  UA  charge,  if  I have  got  the  man  before 
me  then,  I have  to  ask  him  whether  he  pleads  guilty  or  not 
Usually  if  he  is  going  to  plead  not  guilty  and  come  out  with 
some  off  the  wall  excuse,  which  immediately  I listen  to,  of 
course,  and  say  I judge  that  he  is  guilty  and  for  a two-day 
period  of  UA  I would  probably  award  him,  say  $100  fine  and 
fourteen  days'  restriction,  fourteen  days 'extra  duty,  which  is 
just  about  the  maximum  I can  award  him.  It  depends  on  the 
rank,  of  course.  At  this  time,  I must  inform  the  man  he 
has  fifteen  days  in  which  to  appeal  if  he  felt  that  he  was 
dealt  with  unfairly,  that  if  he  is  not  guilty  or  that  his 
punishment  was  too  hard.  This  man  knows  that  if  he  has  already 
taken,  this  is  Tuesday  now,  and  he  returns  usually  Wednesday 
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morning,  so  this  is  six  days  from  the  time  he  committed  the 
offense.  Now  he  knows  that  he  has  got  that  fifteen  days,  he 
immediately  goes  out  and  tells  the  First  Sergeant,  "I  want  to 
appeal  the  case."  So  we  have  to  give  him  fifteen  days  and  any 
assistance  that  he  needs,  which  means  that  the  First  Sergeant 
must  be  available  to  help  this  man.  The  man  knows  he  will  wait 
his  fifteen  days.  Many  of  them  just  wait  the  fifteen  days 
and  decide  not  to  submit.  By  then,  that  is  21  days  since  the 
offense  has  been  committed,  and  he  said,  all  this  time  off,  he 
didn't  think  he  needed  to  do  for  that  21  days,  he  knows  when 
he  is  going  to  have  14  days  he  has  got  to  stay  with. 

Now,  we  also  have  to  realize  that  if  the  man  does  decide  to 
submit  his  appeal,  it  usually  will  come  in  on  the  fifteenth  day 
after  it  has  been  staffed  and  typed  by  the  First  Sergeant.  It 
will  be  presented  to  me,  and  I have  to  sit  down  among  the 
other  things  I am  doing  and  write  up  a rebuttal  to  this,  and 
inform  the  Battalion  Commander.  It  usually  takes  me  at  least 
a day  to  get  his  prepared,  all  the  other  admin  work  we  have  to 
do.  And  it  will  take  me  a day  to  write  mine  up,  and  another 
day,  so  we  are  talking  about  one  or  two  days,  unless  I go  out 
and  make  this  a priority,  and  continue  continually  rush  it. 

At  that  time,  it  will  be  forwarded  to  the  Battalion  Commander 
and  the  Legal  Officer  or  written  by  the  Legal  Officer  and  the 
Battalion  Commander  looks  at  it,  so  we  are  talking  usually  here 
they  can  take  anywhere  from  two  to  three  weeks.  So  if  we  add 
up  the  time  from  the  time  a man  commits  the  offense,  until  the 


appeal  comes  back,  the  number  of  man  hours  is  phenomenal  in 
this  one  case.  Six  days  after  the  offense  is  committed,  the 
man  comes  in  office  hours,  15  days  later  he  submits  his  appeal 
and  then,  usually  at  a minimum,  say  two  weeks,  14  days  later, 
he  receives  an  answer  back  from  that  appeal.  The  punishment 
is  omitted  out.  That  is  adding  that  real  quick  here,  we  are 
talking  a period  of  thirty  five  days  before  the  man  is  punished. 
This  is  not  uncommon  to  have  this  type  of  proceeding.  Again, 
for  instance,  I have  one  with  problems  of  court  martial,  of 
course,  we  spoke  about  the  amount  of  time  lost.  Each  of  us  has 
to  hear,  if  I know  a man  has  been  UA,  or  a man  has  committed  a, 
say  we  have  a man  who  commits  an  assault,  stabs  a man,  so  on  and 
so  forth,  besides  just  getting  him  locked  up,  we  have  to  bring 
him  in,  get  all  the  information,  all  the  witnesses  at  my  level. 
Now,  I have  to  make  a complete  writeup  of  this  to  the  Battalion 
Commander;  he  has  to  go  through  everything  that  I have  already 
been  through.  I can't  just  go  in  and  say,  Colonel,  this  is 
what  happened,  this  is  what  you  do.  The  Colonel  has  to  go 
through  all  of  this  at  the  Battalion  level,  and  he  will  refer 
to  a special  court  martial.  We  will  have  to  take  statements 
from  each  witness,  and  all  prepared  properly.  The  Legal 

Officer  then  forwards  this  down  to  who  begins  their 

proceedings,  hires  the  man  a lawyer  and  dockets  the  case. 

It  is  usually  taken  us  here,  unless  there  is  a special  interest 
in  the  case* anywhere  from  two  to  three  months,  and  even  more, 
four  or  five  months  to  get  a man  to  court  martial.  IXiring  that  time 
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we  have  problems  with  the  man,  he  is  continuing  to  see  his 
lawyer,  which  we  have  to  stop  and  verify.  Usually  when  these 
Marines  go  down  to  the  lawyers,  they  are  lost  for  a day.  If  we 
know  we  can't  trust  them  to  be  there,  we  send  the  chasers  with 
them.  Any  witnesses  involved  in  the  case  have  to  spend  their 
time  there,  which  takes  away,  of  course,  from  combat  readi- 
ness and  training.  When  the  case  comes  into  being,  is  to  be 
held,  we  are  required  to  spend  our  time  while  bringing  Marines 
away  from  training.  There  have  been  instances  where  the  en- 
tire leadership  personnel  of  a Platoon  was  tied  up  at  a court 
martial.  For  example,  one  court  martial,  it  took  the  Platoon 
Commander,  Platoon  Sergeant,  Platoon  guide,  the  man's  squad 
leader,  fire  team  leader,  to  testify  against  him.  And  not 
only  them,  you  had  other  Marines  in  the  Company  which  included 

the  First  Segeant  of and 

then  the  man  himself  usually  picks  out  three  or  four  of  his 
friends  to  come  in  on  his  behalf,  which  usually  takes  three  or 
four  more  Marines  which  decimate  the  Platoon  and  decimate 
pretty  much  the  leadership  personnel  from  a company.  If  you  were 
in  a field  training  operation  or  some  type  of  exercise  these 
Marines'  presence  is  required,  which  they  all  should  be  - you 
have  lost  everything  you  have  tried  to  do  for  the  day.  Because  of 
that,  usually  Courts  Martial  don't  last  and  are  not  over  with  very 
rapidly,  upwards  to  three  or  four  days  if  a man  continually 
fights  because  our  lawyers  continually  make  motions  whatever 
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this  and  that,  and  we  spend  a majority  of  time  waiting  for 
the  court  martial,  sitting  outside,  and  it  is  also  happens 
to  us  when  we  are  assigned  to  a court  martial  board.  The 
lawyers  play  their  games  in  the  court  room,  and  we  spend  the 
majority  of  our  time  sitting  outside  on  our  duffs,  instead 
of  leading  the  Marines  that  we  are  getting  paid  to  lead. 

This  creates  a definite  moral  problem,  because  of  the  fact 
that,  (1)  Of  course,  when  the  leaders  are  not  there,  there  is 
a tendency  to  get  screwed  up  or  jumbled  up,  the  command 
presence  is  not  there  and  the  man,  really  a good  Marine,  feels 
that  he  would  rather  spend  more  of  our  time  with  our  bad 
Marines.  This  is  an  action  that  I have  heard  ever  since  I 
have  been  in  the  Marine  Corps  and  I can  definitely  identify 
with  it.  As  a Commander  you  will  spend  90%  of  your  time 
with  90%  of  your  Marines,  and  it  is  the  opinion,  I think  the 
general  opinion,  I think  I can  speak  for  my  fellow  Officers, 
us  in  the  FMF , or  outside  the  legal  system  that  our  legal 

system  really  doesn’t  care,  as  the  specified,  says 

that  there  is  no  price  on  justice,  well,  we  want  justice  to 
be  metered  out.  I don’t  think  there  are  any  of  us  who  are 
vindictive  or  really  out  to  get  anybody.  Any  officer  or  Staff 
who  is  worth  his  salt  will  help  a young  man  if  he  has  made  a 
mistake;  he  will  bring  him  back  and  try  to  reform  him.  But 
we  feel,  especially  our  defense  lawyers,  are  not  out  for 
justice,  they  are  out  to  make  a name  for  themselves,  they  are 
out  to  get  the  man  off.  I have  sat  in  courtrooms  where  I 


firmly  believe  that  the  lawyer  will  _ . 

. ...  . in  the  court.  I hate  to  say  that  our  lawyers 
have  any  sense  of  pride  or  loyalty  or  whatever  you  want  to 
call  it  in  the  Marine  Corps,  but  the  majority  seem  to  be 
out  for  themselves.  They  have  no  idea  what  we  go  through 
in  the  FMF  unit/  they  never  have  been  with  us-  They  come 
out  of  basic  school** they  go  immediately  over,  and  all  they 
hear  is  the  man's  side  of  the  story.  Sometimes,  I have  had 
problem  children,  and  I have  had  a lawyer  call  and  actually 
want  to  know  what  in  the  world  I am  doing,  and  why  I am  out 
to  get  this  man.  Nothing  hurts  me  worse  than  to  have  a 
fellow  to  feel  that  I,  or  any  of  my  brother  Officers  here  in 
the  operational  FMF,  are  vindictive  enough  to  think  that  we 
are  going  to  go  out  and  ruin  a young  man's  life.  Because 
that  is  not  our  job.  Our  job  as  leaders  is  to  take  a man, 
and  after  three  or  four  years,  to  turn  him  back  to  society 
as  a productive  citizen*  if  not,  to  keep  him  here  in  the 
Marine  Corps  as  a productive  Marine.  Of  course,  we  can't, 

I don't  want  to  get  on  a soap  box. 

Continuing  on,  a case  in  point,  a man  in  Company, 

was  there  who  was  still  in  the  Marine  Corps,  and  was  transferred 
to  another  unit,  and  was  trying  to  discharge  him  when  they 
could  get  their  hands  on  him.  He  continually  committed 
offansaa  and  infractions  and  violations  and  I would  not  allow 
it  to  happan,  I held  him  accountable  for  each  one.  The  time 
the  court  martial  came  into  being,  it  was  awarded  a court  in 


XlV-12 


late  June,  and  continually  kept  screwing  up,  even  though  we 
couldn’t  lock  him  up  because  he  wouldn't  go  UA.  He  refused 
to  do  anything  until  we  had  28  charges  and  specifications 
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against  the  man.  Late  August  he  went  to  trial.  By  late 
August  a number  of  the  people  who  had  written  charges 

had  been  discharged  or  transferred.  I had  one  

who  was  luckily  living  in and  came  back  to 

testify.  I was  not  called  to  testify,  nor  was  my  First 

Sergeant,  my  Company , the  all 

testified.  The  specific  orders  that  they  gave  the  man 
specifically  were  where  to  be,  what  to  do  at  a specific  time. 

A case  in  point  is  one  where  a lawyer  asked  me  what  I was 
trying  to  do  to  the  man  to  railroad  him,  and  it  was  felt  that 
well,  it  is  just  not  understood  that  at  my  level,  or  at  the 
Battalion  Commander's  level  the  man  was  found  innocent  of  dll 
charges,  he  was  found  not  guilty,  when  I know,  because  I heard 
the  testimony,  by  the  people  in  my  office  as  to  what  the  man 
did,  he  was  returned  to  the  unit  with  a clean  bill  of  health, 
and  just  came  back  laughing  in  everyone's  face.  The  scuttlebutt 
got  back  that  the  Judge,  the  defense  councel  and  trial  councel 
just  got  together  and  decided  that  we  were  trying  to  railroad 
this  man,  so  they  were  going  to  let  him  off.  We  have  no 
repercussions,  there  is  nothing  we  can  do  about  it,  except  to 
sit  back  and  allow  it  to  happen.  It  is  like  we  are  being  force 
fed  this  stuff  without  being  allowed  to  fight  back.  It  is 
hard  enough  at  times  to  keep  your  temper,  you  want  to  go  down 
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to  SJA  and 

My  recommendation  would  be  to  bring  these  people  out  in  an 
operational  unit  and  just  let  them  sit  in  the  office  with  a 
Platoon  Commander  for  a two  week  period,  before  they  go  over 
to  SJA  again  in  their  work.  You  know  it  is  said,  and  it  is 
felt  here  that  law  is  not  even  part  of  our  Marine  Corps. 

I don't  know  who  is  going  to  listen  to  this,  and  I don't  know 
how  much  trouble  I am  going  to  get  into,  but  I am  going  to 
tell  it  like  it  is. 

As  far  as  discharge  packages  go,  the  admin  time  spent  on 
them  is  just  incredible.  I have  eight  packages  on  the 

expeditious  discharge  program  that  I have  while  in  

Company,  only  three  of  those  were  approved.  You  go  through 
the  rigamarole  and  work  to  take  care  of  the  packages,  and 
then  they  are  turned  down  at  a higher  level,  by  people  who 
have  never  seen  the  man.  I am  talking  about  a man  who  says, 
"I  really  want  to  be  a good  guy."  Eight  office  hours  and 
maybe  a court  martial  against  him.  Again,  these  Marines  are 
pretty  much  sea  lawyers,  they  can  go  down  to  a lawyer.  They 
become  again  sea  lawyers  and  definitely  are  a detriment  to  us 
here.  The  time  spent  after  a man  has  been  informed  that  he 
is  going  to  be  discharged,  after  the  time  that  he  has  been 
informed  that  he  is  awaiting  a special  proceeding;  there  is 
really  nothing  you  can  do*  The  man  is  continually  trying  to 
commit  as  many  violations  as  he  can.  You  can  hold  office 
hours,  you  can  continually  do  that.  But  he  knows  there  is 
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really  nothing  you  can  do  to  hurt  him.  He  is  left  in  the 
unit  which  continually  destroys  the  morale  of  those  around  him. 
It  is  harder  to  continue  to  feel,  week  after  week,  to  sleep 
in  the  rain  and  mud  and  to  see  some  squirrel  sit  back  in  the 
rear  barracks,  and  knowing  while  he  is  gone  he  is  going  to 
be  breaking  into  the  good  Marine's  wall  lockers,  stealing 
everything  they  have  and  just  creating  as  much  problem  as 
he  can.  This  continually  happens. 

Another  case  in  point.  I have  yet  to  see  a man  awarded 
a BCD  and  get  it  out  of  the  court.  It  is  always  suspended. 

He  is  always  given  another  chance,  which  he  does  not  want  the 
majority  of  the  time-  He  wants  his  BCD,  he  wants  out,  so  in 
another  two  or  three  months,  we  have  got  him  back  up  for  a 
vacation  hearing  which  takes  time  away  from  ourselves  and  the 
Battalion  Commander  who  has  to  hold  the  hearing.  And  during 
this  time  this  man  knows  he  has  a BCD,  he  knows  there  is 
nothing  else  you  can  do  to  him,  so  he  tries  to  create  as  much 
problem  as  he  can,  and  they  have  a definite  tendency  to  drag 
other  Marines  down  with  them.  But  immediately,  at  my  level, 
it  is  bad  enough  that  the  young  NCO  level,  at  the  Platoon 
Commander  level,  we  are  putting  our  people  at  a very 
precarious  situation,  when  a man  continually  refuses  orders. 

As  I say,  we  can  continually  run  his  office  hours,  these 
people  become  very  frustrated,  it  is  hard  to  try  to  explain 
to  them  why  we  allow  this  to  happen.  I personally  can't 
explain  why.  It  is  hard  for  a young  man  to  keep  his  temper. 
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not  just  wanting Immediately,  when 

that  happens,  our  great  legal  system  will  jump  on  the  band 
wagon  and  try  to  railroad  a young  officer  or  NCO.  And  of 
course,  we  at  our  level  try  to  protect  these  people  and  then 
we  are  known  as,  I don't  know,  it  is  just  a vicious  cycle. 
Something  needs  to  be  done  about  it.  Again,  there  is  so 
much  time  spent  on  these  individuals,  as  far  as  chasers  go, 
as  far  as  vehicles  go  to  get  them  back  and  forth  to  appoint- 
ments; there  is  continual  disciplinary  problems  and  a real 
negative  effect  and  lessen  our  leadership  positions.  Combat 
effectiveness  is  lost,  and  it  is  lost  because  we  have  to  put 
up  with  it.  There  is  nothing  we  can  do,  and  immediately  when 
we  try  to  take  any  action,  and  maybe  start  blowing  things 
out  of  proportion,  and  goes  in  and  request  mast,  which  ties 
things  up  again.  A man  knows  that  if  he  is  going  to  be  put 
up  for  discharge,  all  he  has  got  to  do  is  to  request  mast, 
and  the  time  it  takes  for  him  to  get  from  me  to  the  Commanding 
General,  the  discharge  package  sits,  and  nothing  happens. 

A man  knows  that  he  wants  to  get  his  discharge  package  stopped 
for  a while  and  keep  collecting  that  pay  check,  all  he  has  got 
to  do  is  get  himself  into  more  problems,  we  have  got  to  pull 
it  back  and  re-do  parts  of  it  because  he  has  more  office  hours 
or  he  has  more  problems  or  UA  status,  and  actually  behooves  th 
man  to  get  himself  into  more  trouble  if  he  wants  to  get 
around  his  discharge  package.  The  amount  of  time  we  have  to 
spend  reviewing  these  things,  to  see  that  they  are  letter 
perfect,  and  so  on,  and  let's  face  it,  some  of  our  young 
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officers  and  clerks  and  such,  we  are  not  by  any  means  legal 
experts  or  writers,  of  course,  we  spend  most  of  our  time  with 
our  noses  buried  in  dictionaries,  but  that  takes  a good  bit  of 

time  away  from  us.  Another  problem  is  when  a of 

service  discharge  is  awarded,  that  man  says  there  is  no  more 
you  can  do  to  him,  and  he  is  going  to  cause  as  much  problem 
as  he  can,  and  there  are  problems  involved  here,  as  well  as 
with  the  BCD  or  any  other  type  discharge,  physical,  psychi- 
atrical, going  into  discharges,  are  the  matters  behind  the 
discharges.  BCD,  GOS , the  expeditious,  the  man  continually  has 
to  have  a chaser  on  him,  different  appointments  out  of  the  way, 
take  care  of  all  the  different  counseling  we  have  to  do 
for  him,  so  we  lose  more  time  in  combat  effectiveness,  we 
lose  time  while  he  is  in  the  brig,  with  vehicles  running  back 
and  forth.  I have  a good  Marine  that  has  an  appointment  some- 
where, something  to  benefit  him  - I could  not  use  a military 
vehicle.  However,  I could  not  walk  from  the  brig,  two  miles 
or  so,  to  my  office  from  the  brig,  for  request  mast  to  take 
care  of  one  of  his  problems,  because  we  would  be  mistreating 
him.  Another  problem.  The  brig.  They  try  to  use  it  for  re- 
habilitation, which  is  ridiculous.  The  brig  is  for  punishment. 
The  majority  of  people  we  put  in  the  brig  are  there  - I think 
I haven't  had  a man  there  in  the  past  year  - who  has  been 
sentenced  to  six  months  in  hard  labor.  Four  months  is  the  most 
I've  seen,  when  usually  he  only  serves  three  of  that,  so  in  a 
three-month  period,  and  the  majority  of  people  that  go  to  the 
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brig  are  only  there  for  twenty  to  thirty  days.  You  cannot, 
in  that  time,  rehabilitate  the  man.  He  should  be  sent  there, 
he  should  be  punished.  Why  should  a man  not  want  to  go  to  the 
brig.  It  is  a pretty  much  old  beat  up  barracks,  at  the  least, 
it  is  cold  in  the  winter,  hot  in  the  summer,  he  is  in  continual 
problems  with  other  Marines  trying  to  steal  what  is  his,  and 
do  as  we  may,  people  on  duty  whatever  else  may  happen;  he  has 
to  go  to  the  field  he  has  to  eat  rations,  why  shouldn't  he  take  a 
thirty  day  break  to  go  to  the  brig?  Just  walk  around  and  pick 
up,  the  hard  labor  that  is  done  at  the  brig  is  definitely 
nothing  compared  to  what  we  do  in  our  field  training  exercises. 

He  goes  around  and  polices  up  paper,  our  guards  are 
camouflaging  this,  he  sleeps  in  a nice  air-conditioned 
temperature  controlled  building,  and  eats  in  the  finest  mess 
hall  on  this  base.  He  also  has  a good  majority  of  his  special 
service  money.  I know  that  probably  not  even  100%  of  all 
the  small  games,  cards,  monopoly,  scrabble,  these  type  games 
are  sent  to  the  brig  for  use  by  the  prisoners,  instead  of 
being  given  to  the  commands  here  so  our  Marines  can  do  more  if 
they  are  off  duty  time  besides  go  to  Jacksonville  and  get  them- 
selves in  trouble.  But  I could  go  on  forever,  the  only  thing 
that  we  are  requesting,  and  we  are  behind  you  100%  in  what  you 
are  doing,  we  are  just  asking  that  if  there  is  any  way  that 
somebody  can  do  something  about  the  problems  that  we  have.  We 
functioned  a long  time  before,  and  I am  sure  a man  was  afforded 
the  same  rights  that  he  has  now,  but  it  just  wasn't  written  down 
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and  wo  didn't  have  to  take  care  of  it.  The  man  wan  not  continually 
put  in  a special  status.  If  a man  wan  punished,  ho  wan  punished, 
lie  didn't  want  to  go  to  the  hi  ig,  ho  didn't  want  to  do  wrong, 
hocauso  lot'ii  face  it,  thoro  are  a certain  number  of  those 
that  serve  in  our  Marine  Corps  who  positive  leadership  can  do 
nothing  for.  Ami  sometimes  it  just  takes  a hammer  to  make  them 
win,  ami  to  make  them  perform  properly.  Actually,  there  in 
not  hint]  that  we  can  do  to  these  people.  They  are  not  afraid, 
they  are  not  neared.  They  know  they  can  come  in,  they  know 
exactly  what  they  can  got  away  with,  what  they  can't  got  away 
with,  and  how  far  we  can  go,  how  far  we  can't  go,  and  it  is 
a pretty  sad  situation,  and  has  a detrimental  effect  on  leader- 
ship personnel.  We  continue  to  push  ou:  recruiting  effort*  I 
can  quarantine  you,  it  they  straighten  t ho  Legal  system  out,  our 
recruiting  eftoit  would  turn  for  the  better. 

Again,  a young  man  does  not  want  to  see  criminals  qiven 
bet t ei  treatment  than  he  receives  himself,  when  he  is  a good 
man,  and  let's  face  it,  that  is  what  we  are  about  pushed  into 
doing.  The  majority  of  our  leaders  spend  their  time  with  them. 
Again,  one  or  the  biggest  problems  we  have  is  the  Marino  Corps 
First  Sergeant,  the  man  who  should  be  a real  driving  force,  the 
real  backbone  of  the  Marines.  We  need  a man  whom  the  troops 
should  look  up  to,  aspire  to  reach  his  position.  They  don't 
want  to  do  that,  all  they  want  to  do  la  ait.  behind  a desk  and 
take  care  of  criminals,  and  I'm  continually  asked  why  we  go  to 
seminars?  Why  we  are  losing  so  many,  why  we  are  not  meeting 
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our  recruiting  goals?  Why  we  are  not  keeping  a second  term 
potential  career  Marine  in  the  Marine  Corps.  Why  he  is 
getting  out  after  his  first  or  second  enlistment,  is  because 
I really  firmly  believe  our  judicial  system.  It  is  bad 
enough  in  the  office,  but  again,  the  young  NCOS  put  their 
stripes  on  the  line  every  day  and  continually  make  them  deal 
with  people  that  should  never  be  here  in  the  first  place. 

I don't  think  that  we  have  any  notion  whatsoever,  as  a whole, 
about  sticking  it  to  a qood  young  man  who  is,  I think,  some- 
times forced  into  losinq  his  temper,  sometime  into  doinq  the 
thinqs  they  do,  such  as  striking  a man  or  something,  and  I 
think  it  is  our  fault  as  leaders  that  we  will  deqenerate  to  the 
point  that  we  can't  t ak«  care  of  our  own  problems. 

Aqain,  the  young  officers  want  to  leave  because  they  have 
heard  so  much  about  *ho  -.pedal  trust  and  confidence  in  a 
Marine  officer,  ind  tm«  special  trust  and  confidence  is  con- 
tinually overridden  by  the  Uniform  Code  of  Military  Justice. 

A case  in  point  : There  is  .»  young  Lieutenant,  during  a summary 
court  martial,  l gave  my  testimony,  and  a lawyer  continually 
questioned  me,  and  I have  stopped,  and  maybe  it  is  nothing  bad 

about  it,  but  I because  he  was 

actually  sitting  there  calling  me  a liar.  If  T wear  the  bars, 

definitely,  I am  going  to 

speak  the  truth  when  I am  asked  a question  no  matter  what  kind 
of  trouble  it  qets  me  in,  and  so  many  of  us,  many  of  the  junior 
Officers  feel  this  way.  So  many  people  have  become  apathetic 
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about  our  system  that  they  let  the  problems  go,  they  won't 
hold  a man  accountable  until  he  has  done  something  horrendous 
before  he  is  brought  in  for  judicial  proceedings,  he  had  no 
faith  whatsoever  in  our  judicial  system.  I feel  that 
we  need  to  do  something  to  restore  the  trust  and  confidence 
we  have  in  our  leadership  people  at  the  lower  level.  The 
majority  of  the  time,  people  out  of  our  range,  leadership  types  — 
Commanders,  Division  Staff  Officers,  whatever,  whenever 

they  hear  the  bad  side  of  everything  we  are  doing,  instead  of 
the  good.  Again,  there  we  are  standing  up  in  front  of  some 
Colonel's  desk  for  something  that  some  PFC  alleges  that  we  are 
doing,  and  again,  it  seems  that  we  are  continually  being  put 
on  trial.  It  is  a very  sad  situation. 

I have  gone  on  now,  for  about  45  minutes.  I can  think  of 
a whole  lot  more  to  say. 

because  I think  it  is  time  somebody  starts  speaking 
out.  It  is  time  that  something  is  done  about  our  problem, 
and  it  is  time  we  continually  quit  covering  up.  It  is  time 
that  we  stopped  worrying  and  take  care  of  our  problems,  meet 
them  head  on  and  do  something  about  them.  It  is  time, 

that  the  Commandant  and  the  Joint  Chiefs  should  know 
what  is  qoinq  on.  One  last  thing.  The  amount  of  punishment 
metered  out.  I continually  said  that  we  don't  hold  people 
accountable  for  what  they  do.  That  is  true.  I have  seen  in  the 
past  seven  years  a continual  decline  in  the  amount  of  punishment 
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handed  out  for  certain  offenses,  I don't  even  think  that  people 
are  punished  anymore.  They  realize  that  they  can  get  away  with 
anything.  As  you  say,  the  number  of  courts  martial  are  de- 
creasing. The  only  reason  the  number  of  courts  martial  are  de- 
creasing are  the  things  that  we  used  to  handle  at  courts  martial 
are  being  handled  in  office  hours  which  are  totally  ridiculous. 
So  you  do  see  the  number  of  courts  martial  decline,  and  the 
reason  is  that  people  are  not  being  held  accountable,  and 
these  people  are  actually  just  letting  things  go,  which  just 
makes  my  skin  crawl,  because  in  doing  that,  we  are  condoning 
actions,  and  we  are  allowing  people  go  free  when  they  should 
be  punished,  and  we  are  destroying  our  code.  We  are  destroy- 
ing our  esprit  de  corps,  we  are  destroying  the  discipline  in 
the  Marine  Corps  when  this  takes  place. 

Thank  you  very  much,  sir. 
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RESULTS  OF  A SURVEY  CONDUCTED  BY  AUTHOR  OF  THE  STUDENTS 
ATTENDING  THE  NAVAL  WARFARE  COURSE  AND  THE  NAVAL  STAFF  COURSE, 
NAVAL  WAR  COLLEGE,  NEWPORT,  R.I.,  DURING  1977-1978. 


NAVAL  WAR  COLLEGE 
NEWPORT.  RHODE  ISLAND 

02S40 


8 May  1978 

From:  Colonel  George  L.  Bailey,  Student,  NWC 

To: 

Subj:  Impact  of  the  Military  Justice  System  on  Combat 

Readiness 

Dear 

I am  presently  conducting  a research  project  for  the 
Naval  War  College's  Center  for  Advanced  Research  which  will 
attempt  to  quantify  the  impact  of  our  military  justice 
system,  to  include  Admin  Discharges,  upon  our  combat  readi- 
ness. The  attached  questionnaire  supports,  in  part,  the 
research  project.  Your  responses  will  be  kept  anonymous: 
your  participation  is  voluntary  but  critical  to  the  study. 

It  would  help,  but  it  is  not  necessary,  if  you  used 
a number  1 or  2 pencil  on  the  scanner  sheet.  If  you  do 
not  wish  to  answer  a particular  question,  please  insure 
that  the  answer  spaces  next  to  that  question  number  are 
left  blank. 

For  those  in  the  Naval  War  College,  when  you  have 
completed  the  questionnaire  please  leave  the  marked  scanner 
sheet  in  my  mail  box  or  one  of  the  marked  boxes  located  in 
the  mail  room  or  at  my  cubicle  H-45.  (Separate  arrange- 
ments will  be  made  for  those  not  in  the  Naval  War  College.) 

I would  appreciate  your  comments  and  ideas  about  the 
subject.  Thanks  for  your  cooperation. 


GEORGE  L.  BAILEY 
COL,  USMC 


What  is  your  current  rank? 


a. 

0-1  or  0-2 

b. 

0-3 

c. 

0-4 

65 

d. 

0-5 

80 

e. 

0-6 

28 

If  in  the  Navy,  are  you: 

a.  Surface  Navy 

b.  Navy  Air  ^ 

c.  A Submariner  2 

d.  Restricted  line  of  staff  officer  10 

e.  Other  3 

If  in  the  Army  or  Marine  Corps,  are  you: 


a. 

An  Infantry  Officer 

28 

b. 

An  Aviator 

20 

c. 

A Tank  Officer 

6 

d. 

An  Artillery  Officer 

8 

e. 

Other 

18 

4.  If  in  the  Air  Force,  are  you: 

a.  A Pilot  9 

b.  A Navigator  4 

c.  Non-rated  10 

5.  What  is  the  aggregate  amount  of  time  you  have  spent,  dur- 
ing your  career,  as  a commanding  officer? 


a. 

b. 

none 

Less 

than 

one  year 

18 

c. 

Less 

than 

three  years 

58 

d. 

Less 

than 

five  years 

32 

e. 

More 

than 

five  years 

20 

6.  What  is  the  aggregate  amount  of  time  you  have  spent, 
during  your  career,  as  a unit  legal  officer? 

a.  None  109 

b.  Less  than  six  months  16 

c.  Less  than  one  year  19 

d.  Less  than  two  years  21 

e.  More  than  two  years.  8 

7.  If  you  have  once  been  a commanding  officer,  but  are  not 
now,  what  was  the  highest  level  of  unit  you  commanded? 

a.  Never  commanded  49 

b.  Company/ small  ship  42 

c.  Battalion/squadron/medium  sized  ship  77 

d.  Regiment/group/large  ship  5 

e.  Not  applicable  0 
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8.  If  you  are  presently  a commanding  officer,  what  is  the 
level  of  unit  you  are  commanding? 

a.  Company/small  ship 

b.  Battalion/squadron/medium  sized  ship 

c.  Regiment/group/large  ship 

d.  Not  applicable. 
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9.  Approximately  how  many  times  have  you,  during  your  career, 
imposed  Article  15  punishment? 

a.  One  or  more  but  less  than  10 
10  or  more  but  less  than  30 
30  or  more  but  less  than  50 
50  or  more 
None. 


b. 

c. 

d. 

e . 


27 

32 

32 

39 

43 


10.  Approximately  how  many  times  have  you,  during  your  career, 
referred  a subordinate  to  a summary  courts-martial? 
a.  One  or  more  but  less  than  10  75 

10  or  more  but  less  than  30  22 

30  or  more  but  less  than  50  14 

50  or  more  3 

None.  50 


b. 

c. 

d. 

e . 


11.  Approximately  how  many  times  have  you,  during  your  career, 
referred  a subordinate  to  a special  courts-martial? 


a. 

One  or  more 

but 

less 

than 

10 

67 

b. 

10  or 

more 

but 

less 

than 

30 

21 

c. 

30  or 

more 

but 

less 

than 

50 

7 

d. 

50  or 

more 

73 

e. 

None. 

12.  Approximately  how  many  times  have  you,  during  your  career, 
recommended  a subordinate  to  a general  courts-martial? 


a. 

One  or  more  but  less  than  5 

43 

b. 

5 or  more  but  less  than  10 

4 

c. 

10  or  more 

5 

d. 

None . 

121 

1 3 . How 

many  times  have  you  been  a summary 

courts 

-martial 

officer? 

a. 

One  or  more  but  less  than  5 

75 

b. 

5 or  more  but  less  than  10 

22 

c . 

10  or  more  but  less  than  20 

15 

d. 

20  or  more 

3 

e . 

None . 

58 

14.  How 

many  times  have  you  served  on  the 

jury  of 

a special 

courts-martial? 

a . 

One  or  more  but  less  than  5 

71 

b. 

5 or  more  but  less  than  10 

23 

c. 

10  or  more  but  less  than  20 

25 

d. 

20  or  more 

15 

e . 

None . 

39 
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15.  How  many  times  have  you  served  on  the  jury  of  a general 


courts-martial? 

a.  One  or  more  but  less  than  5 33 

b.  5 or  more  but  less  than  10  6 

c.  10  or  more  but  less  than  20  2 

d.  20  or  more  2 

e.  None.  130 


16.  How  many  times  have  you  been  a trial-counsel  at  a special 


courts-martial? 

a.  One  or  more  but  less  than  5 50 

b.  5 or  more  but  less  than  10  35 

c.  10  or  more  but  less  than  20  10 

d.  20  or  more  8 

e.  None.  90 


17.  How  many  times  have  you  been  a defense  counsel  at  a special 


courts-martial? 

a.  One  or  more  but  less  than  5 50 

b.  5 or  more  but  less  than  10  18 

c.  10  or  more  but  less  than  20  10 

d.  20  or  more  8 

e.  None.  87 


18.  If  you  are  presently  a commanding  officer,  approximately 
what  percent  of  your  working  day,  on  the  average,  do  you  spend 
on  military  justice  matters  (to  include  admin  discharges)? 


a. 

One 

to  10  percent 

b. 

11 

to  20  percent 

c. 

21 

to  25  percent 

d. 

More  than  25  percent 

e. 

Not 

applicable 

19.  If  you  are  not  presently  a commanding  officer,  approximately 
what  percent  of  your  working  day,  on  the  average,  did  you  spend 
at  your  last  command,  on  military  justice  matters  (to  include 
admin  discharges)? 


a. 

One  to  10  percent 

95 

b. 

11  to  20  percent 

32 

c . 

21  to  25  percent 

7 

d. 

More  than  25  percent 

8 

e. 

Not  applicable. 

27 

20.  Of  the  time  you  spent  or  spend  on  military  justice  and 
admin  discharge  matters,  (i.e.,  based  on  the  answer  you  gave 
to  questions  18  and  19  above)  what  portion  represented  time 
spent  on  imposing  Article  15  punishment? 


a.  Less  than  a tenth 

b.  Less  than  a quarter 

c.  Less  than  half 

d.  More  than  half 

e.  Not  applicable. 


16 

13 

29 

37 

78 
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21.  Of  the  time  you  spent  or  spend  on  military  justice  and 
admin  discharge  matters  (i.e.,  based  on  the  answer  you  have 
to  questions  18  and  19  above)  what  portion  represented  time 
spent  on  cases  involving  admin  discharges? 


a . 

Less 

than  a tenth 

53 

b. 

Less 

than  a quarter 

40 

c . 

Less 

than  half 

29 

d. 

More 

than  half 

21 

e . 

Not 

applicable . 

30 

22.  Of  the  time  you  spent  or  spend  on  military  justice  and  admin 
discharge  matters  (i.e.,  based  on  the  answers  you  gave  to 
questions  18  or  19  above)  what  portion  represented  time  spent 
on  referring/reviewing,  etc.,  cases  involving  summary  courts- 
martial? 


a . 

Less 

than 

a tenth 

97 

b. 

Less 

than 

a quarter 

13 

c . 

Less 

than 

half 

3 

d. 

More 

than 

half 

0 

e . 

Not 

applicable . 

60 

23.  Of  the  time  you  spent  or  spend  on  military  justice  and  admin 
discharge  matters,  (i.e.,  based  on  the  answers  you  gave  to 
questions  18  or  19  above) , what  portion  represented  time  spent 
on  referring/reviewing,  etc.,  cases  involving  special  courts- 
martial? 


a . 

Less 

than 

a tenth 

74 

b. 

Less 

than 

a quarter 

34 

c. 

Less 

than 

half 

2 

d. 

More 

than 

half 

2 

e . 

Not 

applicable . 

61 

24.  Of  the  time  you  spent  or  spend  on  military  justice  and  admin 
discharge  matters,  (i.e.,  based  on  the  answers  you  gave  to 
questions  18  or  19  above) , what  portion  represented  time  spent 
on  referring  cases  to  Article  32  investigations,  reviewing 
these  reports  of  investigation,  and  taking  appropriate  action 
based  on  these  reviews? 


a . 

Less 

than 

a tenth 

85 

b. 

Less 

than 

a quarter 

19 

c . 

Less 

than 

half 

5 

d. 

More 

than 

half 

3 

e . 

Not  a 

pplicable. 

61 

25.  Do  you  believe  the  balance  between  the  legal  rights  of 
the  accused  and  the  needs  of  the  command  has  tilted  too  far 
in  favor  of  the  accused? 


a . 

generally  agree 

92 

b. 

generally  disagree 

39 

c . 

strongly  agree 

36 

d. 

strongly  disagree 

6 

26.  Which  of  the  following  statements  best  describes  your 
opinion  as  to  the  rights  of  the  accused? 


a.  Has  too  few  rights 

b.  Has  just  enough  rights 

c.  Has  too  many  rights 

d.  Has  far  too  few  rights 

e.  Has  way  too  many  rights. 


3 

62 

90 

8 

10 


27.  Do  you  believe  the  military  accused  should  have  the  right 
to  be  represented  by  a lawyer  at  an  Article  15  proceeding? 

a.  Yes  37 

b.  No  99 

28.  Do  you  believe  the  military  accused  should  have  the  right 
to  be  represented  by  a lawyer  at  a summary  courts-martial? 

a.  Yes  98 

b.  No  75 

29.  Do  you  believe  the  military  accused  would  be  better  off  if 
the  accused's  defense  counsel  cooperated  with  the  accused's 
commanding  officer  more  than  they  generally  do? 

a.  Yes  59 

b.  No  100 


Did  not  answer 


14 


30.  Do  you  believe  the  military  accused  should  have  the  right 
to  refuse  Article  15  punishment? 

a<  yes  117  Did  not  answer  4 

b.'  No  52 


31.  Do  you  believe  the  military  accused  should  have  the  right 
to  refuse  a summary  courts-martial? 

a.  Yes  105 

b.  No  59 


Did  not  answer 


32.  Do  you  believe  the  military  accused  would  generally  be 
better  off  if  he  could  not  refuse  Article  15  punishment? 

a.  Yes  89 

b . No  75 


Did  not  answer 


33.  Do  you  believe  the  military  accused  would  generally  be 
better  off  if  he  could  not  refuse  a summary  courts-martial? 
a.  Yes  70 


No 


95 


Did  not  answer 


34.  It  has  been  said  that  a defense  counsel  for  a military 
accused  must,  of  necessity,  treat  the  accused's  commanding 
officer  as  an  adversary.  Do  you 

a.  generally  disagree  60 

b.  generally  concur  67  Did  not  answer 

c.  strongly  disagree  31 

d.  strongly  concur  g 


35.  A recent  decision  of  the  U.S.  Court  of  Military  Appeals 

(U.S.  vs.  Booker)  held  that  the  military  accused  must  now  be 
advised  that  he  has  the  right  to  consult  personally  with  a 
military  lawyer  before  he  decides  whether  he  will  accept  or 
refuse  NJP  or  trial  by  summary  court.  Do  you  believe  the 
.iccused  should  have  this  right? 

a Yes  HO 

b’  No  59  Did  not  answer  4 

36.  A recent  decision  of  the  U.S.  Court  of  Military  Appeals 
(U.S.  vs.  Alef)  held  that  a serviceman's  off-base  use  of  drugs 
is  not  triable  by  military  authorities.  Which  of  the  follow- 
ing best  describes  your  opinion  with  regard  to  this  decision? 

a.  It  will  have  no  adverse  impact  on  military  readiness?  34 

b.  It  will  have  some  adverse  impact  on  military  readiness?  86 

c.  It  will  have  great  adverse  impact  on  military  readiness?  42 

d.  It  will  have  a favorable  impact  on  military  readiness?  3 

Did  not  answer  8 

37.  It  has  been  said  that  a defense  counsel  should,  simul- 
taneously, represent  both  the  accused  and  the  accused's  command- 
ing officer.  Do  you 

a.  generally  concur  14 

b.  generally  disagree  83 

c.  strongly  concur  2 Did  not  answer  8 

d.  strongly  disagree  60 

38.  It  has  been  said  that  military  justice  does  not  impact 
greatly  on  combat  readiness.  Do  you 


generally  agree 
generally  disagree 
strongly  agree 
strongly  disagree 


Did  not  answer 


I 


39.  Do  you  believe  the  summary  courts-martial  should  be  abolished? 

a . Yes  57  . . . _ 

b . no  108  Dld  not  answer  8 

40.  Do  you  believe  that  most  commanding  officers  perceive  the 
present  military  justice  system  as  being: 

a.  Generally  worth  the  cost  in  manhours  and  resources. 

b.  Presently  too  costly  in  terms  of  manhours  and  resources.  ^ 

41.  Would  you  like  to  see  line  officers  ass-gne  ’ as  members  on 
the  . e.vt  committee  charged  with  rewriting  the  m iitary  justice 

system? 

^.®s  Did  not  answer  3 
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42.  Do  you  believe  most  commanding  officers  trust  defense 
counsel ? 

a.  Yes  73 

b.  No  85 


Did  not  answer 


15 


43.  Do  you  believe  most  commanding  officers  trust  lawyers 
in  general? 

a V p e 73, 

**  oo  Did  not  answer  12 

b.  No 

44.  Do  you  believe  that  most  commanding  officers  feel  that 
lawyers  have,  in  the  past,  done  all  they  could  to  help  the 
line  officer  in  the  performance  of  his  unit's  mission? 

a Ye  s 33 

b‘  No  129  Did  not  answer  11 


45.  Do  you  believe  that  most  commanding  officers  understand 
the  adversary  legal  system? 

J5o8  107  Did  not  answer  19 


46.  Do  you  believe  that  most  commanding  officers  feel  that 
military  lawyers  understand  the  commanding  officer's  problems? 

a.  Yes  33 

b.  No.  117 


Did  not  answer 


23 
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Hour  Admiral  William  0.  Millar,  JAGC,  USN 
Judge  Advocate  General  of  the  Navy 
delivered  to 

The  Military  Order  of  the  World  Ware 
Atlanta,  Georgia 
15  February  1978 


In  Juat  a minute  or  two,  I'm  going  to  be  talking  about  one  of  the 
few  things  which  is  causing  your  Navy  — and  your  Army,  Air  Force  and 
Marine  Corps  — trouble  these  days. 

But  before  I do,  I've  been  charged  with  conveying  to  you  the 
greetings  and  respect  of  Secretary  Clsytor,  Admiral  Holloway,  and 
General  Wilson  — and  all  700,000  of  us  who  comprise  the  Naval  Service. 

Your  sons  and  daughters,  your  brothers  and  sisters,  are  still  part 
ol  the  greatest  and  strongest  aggregation  of  sea-going  people  this  world 
has  ever  seen. 

Our  Navy  Is  still  the  strongest,  the  most  versatile,  and  the  moot 
technically  capable  sea-going  force  In  the  world. 

Our  sailors  are  the  best  educated,  and  for  the  most  part,  the  moat 
dedicated,  sailors  this  country  has  ever  produced, 

and  our  Marine  stands  unique  as  the  fighting  man's  fighting  man  — 
hts  motto  of  |ust  a few  good  men  — means  exactly  that. 

We  have  been  able  to  attract  our  young  peoplo  In  sufficient  quan-  ' 
titles  — and  with  quality  — to  almost  meet  our  accession  goals  — and 
«<  ate  hopeful  this  next  year  will  sea  an  Increase  in  the  numbers  of  high 
I giaduales  which  we  enlist. 
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We  need  95,000  young  enlisted  men  and  women  this  next  year  — and 
we  would  like  over  75K  of  than  to  be  high  school  graduates. 


This  will  take  a lot  of  doing  on  the  part  of  our  recruiters  — since 
the  other  services,  and  industry  as  well,  are  interested  in  this  same 
population. 

Whatever  help  you  as  individuals  — and  as  members  of  this  organi- 
sation — can  be,  would  be  very  much  appreciated. 

Our  number  for  Information  is:  800-342-5855.  Someone  is  on  duty 
there  24  hours  a day. 

But  — just  a word  of  caution  — 

We  would  much  rather  these  young  people  finish  their  high  school 
first. 

They  will  be  better  able  to  master  the  modern,  highly  technical  Navy 
— and 

They  will  be  better  sailors  — or  marines  — for  us  as  well  as  for 
themselvea. 

I know  our  recruiters  would  like  to  have  the  opportunity  to  tell 
the  lavy  story  — and,  if  you  can  be  of  help.  Just  let  me  know  — and 
I'll  put  you  in  touch  with  the  right  people. 

We  are  not  am  organization  totally  without  problems,  however,  and 
my  purpose  here  tonight  is  to  discuss  one  of  these  problems  with  you. 

The  Washington  Post,  in  a recent  article  discussing  discipline  and 
morale  in  the  Navy,  characterized  us,  discipline-wise,  as  a "ship  taking 
on  water  faster  than  it  can  bail  it  out."  They  went  on  to  say  that  both 


XVI -2 


the  chief  petty  officers  and  the  senior  line  officers  who  were  inter- 
viewed agreed  that  one  problem  underlying  the  morale  situation  was  that 
"Navy  leaders  are  overly  constrained  from  imposing  the  necessary  disci- 
pline."  This  latter  observation  coincides  with  complaints  I have  heard 
during  my  inspection  trips  in  the  field,  and  with  which  I agree,  at  least 
in  part.  It's  certainly  clear  to  me  that  our  line  comsianders  and  senior 
petty  officers  believe  that  the  military  justice  system  has  become  too 
slow,  too  complicated,  and  too  expensive. 

And  I believe  that  there  is  soma  merit  in  their  view. 

Although  we  certainly  are  not  "taking  on  water  faster  than  we  can 
ball  it  out,"  there  are  disturbing  and  distressing  trends,  readily 
observable  in  our  disciplinary  system,  which,  if  allowed  to  continue, 
could  cause  us  serious  problems  if  we  ever  had  to  fight  another  war. 

Over  the  years  since  1950,  when  it  first  became  law,  the  UCMJ  proved 
to  be  an  essentially  sound  law  which  combined  protection  of  the  rights  of 
accused  persons  with  a simplified  procedure  that  helped  preserve  discipline. 

In  1975,  however,  that  situation  began  to  change.  With  increasing 
frequency,  commanders  at  all  levels  began  to  voice  bewilderment  and  con- 
cern over  the  operation  of  the  military  justice  system.  This  was 
expressed  not  only  in  letters  and  personal  comments  to  me,  but  also  in 
their  actions  as  commanders  dealing  with  disciplinary  problems. 

Comparing  the  statistics  for  calendar  years  1974  and  1976,  the  total 
discipline  rate,  which  Includes  all  cases  processed  under  the  UCMJ, 
declined  in  the  Navy  and  Marine  Corps  by  15  percent.  In  that  same  period. 


however,  the  rate  of  discharges  from  the  Navy  issued  in  lieu  of  dis- 
ciplinary action  increased  by  89  percent. 


In  deciding  whether  to  utilise  the  military  Justice  system  or  to 

simply  separate  the  offender  from  the  Navy,  commanders  chose  with 
increasing  frequency  not  to  use  the  military  Justice  system. 

In  my  opinion,  the  frustrations,  the  additional  delays,  complexi- 
ties, and  expense  which  prompted  that  reaction  from  the  line  community 
are  in  large  part  attributable  to  some  recent  decisions  of  our  military 
appellate  courts.  Some  of  those  decisions,  have,  in  my  view,  stretched 
and  rent  the  fabric  of  the  UCKJ  to  produce  results  not  consonant  with 
either  25  years  of  prior  practice  or  the  intent  of  the  Code's  drafters. 

Before  I describe  some  of  these  changes  to  you,  I would  like  to 
state  very  clearly,  for  all  of  you  to  hear,  my  firm  conviction  that  we 
can,  indeed,  we  must,  have  a system  of  military  justice  which  is  fair 
and  equitable  to  those  brought  before  it.  I believe  — and  this  belief 
i9  enforced  by  ay  experlance  as  a participant  in  this  system  for  over  25 
years  — that  every  sailor  and  every  Marine  must  perceive  that  he  will 
get  a fair  shake  if  brought  before  our  bar  — that  his  rights  to  due 
process  will  be  respected  — that  his  interests,  feelings,  concerns, 
desires,  will  be  given  full  consideration  — and  that  the  results  of  the 
process  will  be  fair. 

I think,  too,  that  those  95  percent  of  our  sailors  and  Marines  who 
ooaprlsa  the  overwhelming  majority  of  our  society  and  who  never  are 
directly  subjected  to  the  military  justice  system,  need  to  he  assured  that 
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the  system  not  only  protects  the  rights  of  Individual  defendants  but  that 
It  also  protects  their  rights  as  law-abiding  members  of  society  as  well  — 
They  need  to  be  assured  that  our  system  protects  the  Interests  of 


the  aircrew,  of  the  ship,  of  the  station,  in  being  as  free  as  possible 
from  the  criminal  conduct  of  others  — In  being  able  to  pursue  its 
mission  without  the  interference  of  those  whose  conduct  detracts  — 
rather  than  contributes. 

This  is  the  type  of  military  justice  system  which  we  need  and  which 
we  want . 

But,  I'm  afraid  that  the  recent  pact  has  seen  the  pendulum  swing 
overly  far  toward  over-protection  of  that  small  percentage  of  eur  popu- 
lation that  gets  in  trouble,  and  that  the  interests  of  the  military 
community,  at  large,  are  beginning  to  suffer. 

I have  especially  in  mind,  here,  a line  of  recent  decisions  by  our 
highest  military  appellate  court,  the  Court  of  Military  Appeals,  which 
require  our  lower  military  courts  to  hold  that  an  individual's  enlist- 
ment is  void  and  that,  hence,  he  is  not  subject  to  military  law  — even 
though  he  wears  our  uniform,  receives  our  pay,  and  bears  all  the  other 
indicia  of  service  affiliation. 

In  a series  of  decisions  beginning  in  1975,  the  Court  of  Military 
Appeals  has  ruled  that,  if  an  individual  was  not  qualified  to  enlist  for 
any  reason,  and  his  recruiter,  knowing  that  fact,  enlisted  him  anyway, 
the  enlistment  is  void  and  the  individual  cannot  be  tried  by  court-martial. 
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Whatever  wrong  he  may  have  committed  is  thus  beyond  the  power  of  the 
military  to  redress. 


Let  me  read  to  you  an  excerpt  from  a recent  decision  of  the  Navy 
Court  of  Military  Review  which  dramatically  illustrates  the  injustice 
which  this  rule  can  create.  The  accused  in  this  case  had  been  convicted 
by  court-martial  of  forcible  sodomy  and  indecent  assault.  Upon  appeal 
he  contended,  and  the  Government  was  unable  to  rebut,  that  his  recruiter 
had  advised  him  to  conceal  his  pre-service  use  of  marijuana  — a 
disqualifying  factor  if  not  knowingly  waived  by  higher  authority.  The 
court  found  it  necessary  to  dismiss  the  charges  — but  in  doing  so,  the 
Chief  Judge  remarked: 

I (also]  voice  my  personal  concern  that  respect 
for  the  law  and  the  consequent  inclination  to  conform 
to  it  is  eroded  by  decisions  such  as  we  here  render  in 
applying  Jurisdictional  standards  established  by 
decisional  law.  The  victims  of  these  vicious,  depraved 
and  humiliating  acts,  and  indeed  the  entire  community 
governed  by  the  system  of  military  Justice  can  be 
excused  for  expressing  skepticism,  in  this  case  and 
others  similarly  decided,  that  the  law  provides  redress 
for  wrong.  Who  will  vindicate  these  victims  for  the 
degradation  they  have  suffered  if  the  military  justice 
system  cannot?  The  Government's  misconduct,  even  fully 
conceding  what  appellant  has  asserted,  is  complicity  by 
a recruiter  in  concealing  a waivable  impediment  to 
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enlistment.  Appellant's  acts  — violent,  degrading 
and  with  a likelihood  of  long  lasting  psychological 
effects  to  their  victims  — are  radical  departures 
from  societal  norms  in  need  of  protection.  Fairness 
does  not  require  [such]  jurisdictional  imperatives.  . . . 

I also  have  in  mind  our  new  responsibility  to  provide,  free  of 
charge,  a judge  advocate  defense  counsel  — from  anywhere  in  the  world  — 
to  a military  defendant  — regardless  of  the  cost  — provided  the  judge 
advocate  can  be  spared  from  his  regular  duties  for  a time  — and  if  we 
don't,  we  must  dismiss  the  prosecution  — even  though  the  accused  already 
has  a military  counsel  appointed  and  present  in  court  to  represent  him. 

And  the  requirement  that  we  review  the  results  of  a trial,  if  the 
accused  is  in  confinement,  within  90  days,  and  if  we  don't,  again  we  must 
dismiss  the  prosecution.  This  latter  one  is  particularly  distressing. 

We  recently  had  a case  in  which  our  Navy  Court  of  Military  Review 
was  forced  to  dismiss  the  charges  and  set  the  defendant  free  because  the 
convening  authority  did  not  take  his  action  until  the  91st  day  of  post- 
trial confinement.  The  case  involved  the  stabbing  of  a serviceman  in  the 
throat  with  infliction  of  grievous  bodily  harm.  The  accused  had  entered 
a plea  of  guilty,  the  trial  was  free  of  any  prejudicial  error  and  the 
charge  was  serious.  Balancing  these  factors  and  the  rightful  expectation 
of  society  to  be  protected  by  its  judicial  system,  against  the  actual 
harm  suffered  by  this  defendant,  suggests  to  me  that  dismissal  of  the 
charges  which  is  mandated  is  a far  too  drastic  remedy.  The  ultimate  loser 
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is  the  military  justice  system,  the  military  community,  and,  hence,  all 
of  us  who  are  a part  of  it  or  who  depend  upon  it  for  the  protection  of 
our  liberties. 

One  more,  and  I'll  stop  — 

It  seems  to  me  that  if  a criminal  act  committed  by  one  who  is 
subject  to  military  law  can  be  said  to  have  an  impact  on  our  ability 
to  maintain  order,  and  hence,  on  our  ability  to  maintain  a ready, 
effective  fighting  force,  then  we  should  have  the  legal  authority  to 
deal  with  it. 

But  our  jurisdiction  is  now  being  so  constrained  by  our  military 
appellate  courts  that  we  are  being  rendered  helpless  in  the  face  of  an 
ever  increasing  drug  problem.  Under  the  present  judicially  imposed 
rules,  a serviceman  can  flood  our  bases  with  illegal  drugs,  or  whatever, 
by  trafficking  with  fellow  servicemen  — even  his  military  superiors  — 
and  perhaps,  I suppose,  his  subordinates  — as  long  as  he  is  careful  to 
make  his  plans  and  consummate  his  part  of  the  transaction,  outside  the 
gate,  and  we  are  powerless  to  act,  never  mind  the  ultimate  intended  use 
of  these  substances,  and  never  mind  the  degradation  of  our  fighting 
force  that  such  use  creates. 

These  are  all  rules  which  our  appellate  courts  have  judicially 
Imposed  upon  us  — rules  which,  in  my  view,  cry  out  for  correction  — 
and  correction,  which,  probably  can  come  only  in  the  Congress. 

The  most  serious  long-term  effect  of  all  of  this  is  the  loss  of 
respect  which  it  creates  for  our  criminal  law  system  on  the  part  of 
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those  subject  to  it.  Loss  of  respect  for  a system  of  law  attacks  and 
endangers  the  very  fabric  of  the  society  which  those  laws  regulate  — 
for  no  system  can  long  endure  when  its  legal  structure  does  not  command 
the  respect  and  voluntary  compliance  of  those  subject  to  it.  * 

Discipline  in  the  Navy,  or  in  any  of  the  Armed  Forces  — never  has 
been  — never  will  be  — never  could  be  — maintained  by  force  — just 
as  no  police  force  on  earth  is  big  enough  to  compel  the  obedience  of  the 
crowds  you  have  walking  down  Peachtree  Street  every  day. 

This  discipline  — this  public  order  — is  only  possible  when  most 
voluntarily  comply  with  the  rule  of  law. 

And  when  respect  and  appreciation  for  what  one's  legal  system 
accomplishes  is  gone  — when  the  system  loses  its  effectiveness  to 
provide  order  with  a perception  of  fairness  but  certainty  — then  the 
will  to  voluntarily  submit  one's  conduct  to  it  goes  as  well. 

This  is  why  I fear  that,  if  the  present  trends  are  not  reversed, 
our  military  justice  system  may  very  well  not  be  up  to  the  responsi- 
bilities it  must  bear,  if  ever  we  should  have  to  fight  another  war. 

My  answer  to  these  problems  lies  in  legislative  changes,  which  we 
are  now  staffing  for  submission  to  the  Congress  — changes  which,  I 
believe,  will  bring  a better  balance  back  into  our  system. 

— changes  which,  I believe,  will  serve  to  better  protect  the 
legitimate  needs  of  our  military  society  as  a whole  — 

and 

— changes  which  I believe  will  enhance  the  respect  accorded 
to  our  military  legal  structure, 


and,  hence,  which  will 


enhance  Che  willingness  of  Che  vast  majority  of  our  people 
to  submit  their  conduct  to  Its  constraints. 

It  Is  not  my  purpose,  here,  to  discuss  the  details  of  these 
proposals,  to  seek  your  support  for  them,  or  even  to  suggest  to  you 
that  they  would  be  a cure-all  for  our  Ills. 

But  It  la  my  purpose  to  tell  you  of  our  problems  so  that  you,  as 
Individuals,  and  as  an  organization  vitally  Interested  In  the  security 
of  our  country,  can  inquire  Into  these  matters  further,  and  so  that.  If 
you  wish  and  if,  after  studying,  you  share  iqy  concerns,  you  can  make  it 
known,  perhaps  even  with  some  solutions  of  your  own. 


I 
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APPENDIX  XVII 


MEMORANDUM  FROM  ARMY  JAG  TO  THE  SECRETARY  OF  THE  ARMY, 
DATED  24  JUNE  1976  REGARDING  RECENT  CORRESPONDENCE 
WITH  CHIEF  JUDGE  FLETCHER 


Copy  of  letter  provided  the  author  on. 13  April  1978  from 
the  Criminal  Law  Division,  Army  JAG,  Washington, 

D.C. 
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DEPARTMENT  OF  THE  ARMY 

OFFICE  OF  THE  JUDC'b  AOVCCA  l C GHNinAL 
WASHINGTON.  D C.  20310 


Ht?t  Y TO 
ATI  CtJTIQN  Of; 


*4  JUtl  1976 


DAJA-CL  1976/1379 


MEMORANDUM  THRU:  CHIEF  OF  STAFF 
FOR:  SECRETARY  OF  THE  ARMY 

SUBJECT:  Correspondence  with  Chief  Judge  Fletcher-- 

I NFORMATION  MEMORANDUM 


1.  On  2o  May  1976,  Major  General  Harold  R.  Vague,  The  Judge 
Advocate  General,  United  States  Air  Force,  dispatched  the  •* 
letter  at  Tab  A to  Chief  Judge  Fletcher,  US  Court  of  Military 
Appeals.  It  responded  to  comments  tnat  Judge  Fletcher  made 
at  a meeting  of  the  American  Bar  Association's  Standing 
Committee  on  Military  Law  at  Langley  Air  Force  Base  on  22  May 
1976.  Major  General  Persons,  who  was  present,  interpreted 
Judge  Fletcher's  remarks  as  did  General  Vague.  At  Tab  3 is 
a letter  to  Judge  Fletcher  from  the  Chief  Counsel  of  the 
Coast  Guard,  in  reference  to  proceedings  at  a recent  con- 
ference attended  by  TJAG's  and  USCMA  judges.  These  two 
letters  reflect  the  problems  that  have  arisen  as  a result 
of  Chief  Judge  Fletcher's  attempted  assumption  of  authority 
over  the  TJAG's  and  his  often  stated  determination  to  change 
the  Code  by  judicial  fiat.  General  Persons'  policy,  and 
that  of  the  other  JAG's,  has  been  to  cooperate  fully  with 
USCMA  Judges  in  seeking  enactment  of  mutually  desired 
amendments  to  the  Code. 


2.  The  above  letters  do  not  require  any  action  but  I felt 

that  you  should  be  aware  of  them.  — 

3.  For  your  convenience,  at  Tab  C is  an  information  memoran- 

dum about  proposals  to  amend  the  UCMJ , previously  forwarded 
to  you.  ^ V V 


3 Incl 

Tab  A - AF  Ltr  to  Chief 
Judge  Fletcher 
Tab  B - CG  I.tr  so  Chief 
Judge  Fletcher 
Tab  C - Info  Memo  dtd 
10  May  76 


LAWRENCE  H.  WILLIAMS 

Major  General,  USA 

Acting  Jhe  Judge  Advocate  General 


XVII-1 


Honorable  Albert  B.  Fletcher,  Jr. 

Chief  Judge,  Court  of  Military  Appeals 
Washington,  D.  C.  20442 


Dear  Chief  Judge  Fletcher 

May  I again  express  my  appreciation  t:o  you  for  your 
appearance  at  Langley  AFR  last  week.  Mrs.  Vague  and 
I were  delighted  at  the  opportunity  to  see  you  and 
Mrs.  Fletcher  in  a more  informal  atmosphere  than  we 
ordinarily  do. 

I obviously  also  listened  with  more  than  usual  atten- 
tiveness to  your  Law  Day  speech  on  Saturday  night . 

Aside  from  a minor  disagreement  over  the  reaction  of 
Kansas  turtles  to  being  prodded,  I found  it  most  worth- 
while . 

However,  the  reaction  to  a portion  of  your  speech  by 
at  least  some  people  was  summed  up  by  one  listener  who 
said  to  me,  in  essence:  "I'm  not  certain  that  I under- 
stood everything  that  Judge  Fletcher  said,  but  I did 
understand  that  he  was  giving  the  TJAG's  hell." 

The  comment  arose,  I am  certain,  from  that  portion  of 
your  talk  in  which  you  indicated  that  48  proposals  for 
legislative  change  had  been  submitted  by  the  court  (in 
addition  to  TJAG  proposals) , that  a "confrontation"  had 
occurred,  and  that  the  only  response  by  the  TJAG's  was 
to  reduce  their  original  proposals  to  legislative  form. 

Aside  from  the  fact  that  apparently  I don't  recognize 
a confrontation  when  I see  one,  I was  concerned  over 
what  I believed  to  be  an  erroneous  interpretation  of 
our  actions.  I,  therefore,  decided  to  review  the  bid- 
ding. 

I reviewed  your  15  July  1975  letter  attaching  the  48 
proposals.  Of  these  48  - 
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a.  At  least  six  of  them  were  already  in  the  TJAG 
proposals,  and  in  fact  your  letter  only  indicated  your 
indorsement  of  the  recommendations  of  the  joint  services 
committee  (we  are  already  down  to  42  proposals) . 

b.  I count  at  least  15  more  with  which  I,  person- 
ally, have  no  disagreement.  However,  on  a priority  scale, 
I ranked  them  low  - and  I am  certain  you  recall  my  expres- 
sed philosophy  that  we  should  go  to  Congress,  not  with  a 
big  package  that  would  probably  get  nowhere,  but  with 
small,  well-justified,  packages  in  order  of  priority.  I 
include  in  this  category  such  items  as  the  following  - 

(1)  All  of  your  Section  II,  including  recom- 
mendations for  specific  statutory  authority  for  offenses 
involving  kidnapping,  illegal  orders,  military  "civil 
rights"  violations,  and  a codification  of  offenses  under 
Articles  133  and  134. 

(2)  Authority  for  trial  judges  to  punish  for 
"outside"  contempts. 

(3)  Enlarging  and  fixing  the  size  of  courts, 
and  increasing  the  number  of  peremptory  challenges. 


Court . 


(4)  Review  of  COMA  decisions  by  the  Supreme 


c.  Some  of  your  proposals  had  already  been  adopted 
by  the  Air  Force  (e.g.,  your  Section  VII  D,  recommending 
creation  of  a separate  defense  counsel  structure) . 

d.  Some  of  your  proposals  have  been  concurred  in, 
in  principle,  by  the  TJAG's,  but  are  awaiting  a clearer 
definition  of  details.  For  example,  I have  stated  my 
concurrence  in  principle  with  the  idea  of  a statutory 
judicial  council.  I was,  therefore,  surprised  to  hear 
you  state  during  your  appellate  advocacy  conference  that 
this  proposal  was  "for  all  practical  purposes  dead".  I, 
for  one,  deny  complicity  in  its  death,  and  a hurried 
consultation  with  some  of  the  other  TJAG's  indicates 
that  they  were  as  surprised  as  I. 
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c.  Some  of  your  proposals  did  not  require  statutory 
change  (e.g.,  the  rating  of  staff  judge  advocates,  a 
separate  counsel  system,  and  a unified  bar  organization). 

I then  reviewed  your  1 August  1975  letter,  in  which  you 
stated  that  yovi  had  reconsidered  some  of  the  48  sugges- 
tions previously  made  by  you,  and  you  submitted  11  pro- 
posals which  you  considered  priority  items. 

On  11  September  1975,  I wrote  you  a letter  expressing 
some  reservations  about  two  of  your  11  proposals  (tenure 
of  judges  and  limitation  of  their  functions).  Although 
I have  received  no  reply  to  this  letter,  I presume  it  is 
a matter  for  future  discussion. 

Since  you  indicated  a primary  interest  in  legislation  to 
give  continuing  jurisdiction  to  trial  courts,  the  joint 
services  committee  is  currently  working  on  it.  This  is 
obviously  not  a simple  task.  I believe  1 was  told  last: 
week  that  the  committee  had  identified  some  28  statutory 
changes  that  would  be  necessary  just  to  got  to  the  trial 
stage.  In  short,  as  Judge  Cook  can  tell  you,  it  is  some- 
times a long  road,  in  the  legislative  business,  from  a 
one-line  concept  to  a finished  piece  of  legislative  draft- 
ing. 

In  contrast,  the  proposals  the  services  prepared  had  been 
in  the  mill  some  three  y.ears . They  had  a single  primary 
objective  - to  simplify  and  streamline  proceedings,  by 
making  the  operation  of  military  appellate  proceedings 
similar  to  civil  court  proceedings.  To  avoid  controversy  - 
which  could  possibly  bog  down  the  proposal  - no  major 
substantive  changes  were  proposed.  The  need  for  stream- 
lining was  brought  home  to  us  by  the  Vietnam  war,  and  we 
believed  that  it  was  in  accord  with  Chief  Justice  Burger's 
efforts  in  the  civilian  field.  We  also  felt  that  the  time 
was  ripe  to  let  lawyers  in  the  field  have  authority  and 
responsibility  commensurate  with  their  civilian  counter- 
parts. 

Our  decision  to  go  forward  with  our  single-objective  pack- 
age while  we  worked  on  and  sorted  out  your  48  (or  11) 
varied  proposals  was  certainly  not  intended  as  a "confron- 
tation" or  a refusal  to  listen  to  "signals".  If  anything, 
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it  should  he  considered  as  a desire  not  to  rush  to  Congress 
with  proposals  that  had  not  been  thought  through  and,  there- 
fore, could  not  he  fully  justified  under  congressional 
scrutiny.  1 think  the  fact  that  you  reconsidered  some  of 
your  original  '*8  proposals  a few  weeks  after  you  made  them 
shows  the  wisdom  of  this  approach., 

I suppose  that:  the  real  point  of  my  letter  iS  this:  I do 
not  really  believe  that  a confrontation  exists  between  the 
court  and  either  the  military  or  the  TJAG's  and  I would 
hope  we  could  avoid  any  public  impression  that  this  is  true. 

If  I have  given  such  an  impression , I apologize.  If' bureau- 
cratic inertia  has  been  mistaken  for  deliberate  foot  drag- 
ging, 1 can  only  say  that  this  is  not  the  first  time  that 
the  two  have  been  confused. 

I simply  want  to  assure  you  that  1 hope  to  work  with  the 
court  cit  futute  legislative  changes.  If  there  is  disagree- 
ment on  what  changes  are  appropriate,  I.  am  certain  that  a 
forum  will  eventually  he  provided  (probably  a legislative 
committee)  in  which  our  respective  positions  can  be  fully 
explored. 

Best  personal  regards. 


i - 

« » 
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DEPARTMENT  OF  TRANSPORTATION 
UNITED  STATES  COAST  GUARD 


MAU  INv.  AOO«ir>S  (1  - | \ * J 
U S V OAST  UUA  IO 
MASMiNUION  |>  C ffetO 

r,K’Nl  (202)  420-0272 


*5800 

15  jun  1376 


Honorable  A.  li.  Fletcher,  Jr. 
Chief  Judge,  United  States  Court 
of  Military  Appeals 
Washington,  D.  C.  20442 


Dear  Judge  Fletcher: 


I would  like  to  take  this  opportunity  to  compliment  you,  the  other 
Judges  of  the  Court,  and  the  Court  st  :t  for  the  very  excellent 
Honu"  Ferguson  Conference  on  Appt  Hate  Advocacy.  The  program 
and  speakers  were  both  interesting  and  thouglt  provoking.  1 hopi  that 
these  Conferences  will  continue. 


1 was  especially  interested  in  that  part  of  the  Conference  which,  covered 
the  proposed  new  Court  rules.  It  is  my  understanding  that  the  rules 
were  prepared  by  the  staff  of  the  Court  and  do  not  necessarily  reflect 
the  views  of  the  Court.  1 appreciate  the  opportunity  of  commenting  on 
the  proposed  rules. 

At  the  outset  lot  me  say  that  the  staff  of  the  Court  should  be  commended 
on  the  excellent  job  they  did  in  clarifying  and  improving  some  oi  the 
existing  Rules  of  Practice  and  Procedure.  1 have  attached  as  enclosure 
(1)  hereto  my  comments  on  some  of  the  remaining  rules.  1 support 
those  rules  on  which  1 have  not  commented. 


There  are  a couple  of  general  comments  1 would  like  to  make  about  the 
proposed  rules  in  addition  to  the  more  specilic  comments  attached. 

First,  I hope  that  many  of  the  changes  do  in  tact  represent  only  die 
views  oi  the  staff  and  do  not  represent  the  views  of  the  Court.  It  is 
apparent  to  me  that  the  proposed  changes  represent  .>  view  ot  the  present 
state  of  military  justice  in  the  armed  torces  which  is  quite  different 
from  my  view.  1 do  not  see  the  serious  problems  which  the  Court  stall 
apparently  does;  therefore,  I see  no  need  for  many  of  the  solutions  they 
propose. 

Secondly,  1 see  in  many  of  the  proposed  changes  the  underlying  concept 
that  the  Court  has  sonic  supervisory  power  over  military  j.  slur  - a 
concept  for  which  1 find  no  statutory  support.  It  seems  to  me  that  a 
Court  which  requires  adherence  to  the  letter  of  the  law  by  the  armed 
forces  should  itself  be  scrupulous  in  adhering  to  the  law.  If  the  Court 
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Subj:  Homer  Ferguson  Conference  on  Appellate  Advocacy 

is  to  supervise  the  administration  of  military  justice,  then  it  should 
be  done  only  under  clear  authority  provided  by  the  Congress. 

A third,  and  related  problem  with  the  proposed  rules  is  their  expansion 
of  power  of  the  Court  into  new  areas.  Again  this  is  being  proposed  with 
no  new  statutory  authority  on  which  to  base  the  expansion.  Nor  is  there 
any  demonstrated  need  for  this  expansion. 

The  military  justice  system  in  this  country  is  one  of  the  best,  if  not  the 
best,  in  the  world.  It  is  certainly  ahead  of  the  civilian  criminal  justice 
system  in  this  country.  Therefore,  1 6ce  little  need  for  the  sweeping 
changes  proposed  in  these  new  rules. 

Thank  you  for  the  opportunity  to  comment  on  the  proposed  Rules. 

Sincerely, 


R.  A.  RATTI 

Rear  Admiral,  U.S.  Coast  Guard 
Chief  Counsel 


Enel.  (1)  Comments  on  proposed  rules 


XVI 1-7 


DEPARTMENT  OF  THE  ARMY 
orricE  of  the;  judge  advijcate  geneual 

WASHINGTON.  O.C.. 20310 

1 0 ft.A'i  0/6 

SUBJECT:  UCMJ  Legislative  Propoa  air.-- 1 N FP  K MAT  1 0 'i  MKMOKANDUM 

t 

# 

1.  The  J*udge  Advocates  General  hr.vc  been  developing  n proposal 
to  a~men~d~tlVe  II nl form  Code  oT  RTYTt a r y Justice.  T a b A is  a c o r y 
of  the  current  proposal,  drafted  in  the  Air  Force,  covered  by  a 
summary  of  its  contents.  The  major  milestones  in  its  develop- 
ment have  been:  7 ~ 

--  26  Jul  7**  - Service  Judge  Advocates  General  (TJAG's) 
provided  full-time  members  to  the  working  group  of  the  Joint 
Service  Committee  on  Military  Justice  (JSC). 

— 5 Nov  7^  - Mandate  to  prepure  legislation  given  by  the 
TJAG's  to  the  JSC. 

— 28  Mar  75  - First  draft  of  the  concept  of  a legislative 

peckage  completed. 

--  16  J un  75  - TJAG's  reviewed  draft. 

--  21  Jul  75,  28  Oct  75,  and  27  Feb  76  - USCMA  Judges  were 
briefed  in  un  attempt  to  secure  their  support  for  the  proposed 
legislation.  During  this  period.  Chief  Judge  Fletcher,  UsVTA, 
proposed  over  50  Code  changes.  At  the  suggestion  of  the  TJAG's 
he  reduced  these  to  15  priority  items,  which  he  later  reduced 
to  one,  for  n continuing  Jurisdiction  court-martial.  Judge 
Cook  also  proposed  amendments  to  the  Code. 

— 12  Nov  75  - Air  Force,  which  has  the  service  legislative 
drafting  responsibility,  forwarded  proposals  in  legislative  fori 

- — Nov-Dcc  75  - Changes  to  the  legislative  package  wore 

evaluated  by  the  JSC. 

--  28  Jan  76  - Air  Force  forwarded  amend, d legislative 
proposals  to  the  other  services  for  comment. 

— 27  Apr  76  - Chief  Judge  Fletcher  informed  the  TJAG's 
that  USCMA  "does  not  specifically  oppose  or  accept  any  of  the 

changes  as  proposed." 
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2.  The  major  features  of  the  proposed  legislation  are: 

— An  accused  will  normally  be  authorised  one  jn^  litary 
counsel  I'roiiTlTi's  serviced  'i'he  scrvfco  secretaries  may  pre- 
scribe regulations  defining  "reasonable  availability"  of 
requested  individual  military  counsel. 

--  The  staff  Judge  advocate’s  pretrial  advice  will  be 
legal  conclusions;  the  post-trial  review  may  be  either  written 
or  oral  and  deals  with  appropriateness  of  the  sentence  as  con- 
trasted with  the  legality  of  the  proceedings. 

— A complete  record  of  trial  will  be  required  only  in  cases: 

0 involving  an  approved  sentence  of  death  or  af fecti ng 
a flag  or  general  officer 

° where  an  accused,  convicted  contrary  to  his  plea, 
receives  an  approved  sentence  of  dismissal,  discharge,  or  con- 
finement at  hard  labor  for  one  yeur  or  more,  and  files  a notice 
of  appeal  . 

--  A record  of  trial  only  so  complete  as  is  necessary  to 
resolve  the  issues  raised  by  the  accused  on  "appeal  shall  be 
prepared  in  a guilty  plea  case  involving~an  approved  dismissal, 
discharge,  or  confinement  at  hard  labor  for  one  year  or  more. 

--  Upon  request  of  the  accused,  a convening  authority  may 
take  clemency  action  within  10  days  after  announcement  of 
sentence.  A 30-day  extension  may  be  granted  for  an  accused  to 
obtain  supporting  documents. 

--  Except  in  limited  circumstances,  a notice  of  appeal  must 
be  filed *~T>~y  ah  a c c'u s'e d o' r hTs~ "coify Ic t ion  be c ~o mos  f Trial  at  the 
trial  level  . 

--  Ordinarily,  execution  of  a.  discharge  will  be  accomplished 
on  the  Ulst  day  after  sentence  is"announ'ced~ if  no  appeal  is  taken. 

--  The  TJAG's  under  a Article  69  review  of  a GCM  case  may 
take  corrective  action  without  sending  a case  to  a Court  of 
Military  Review. 

3.  The  legislative  proposals  are  in  my  office  for  comment.  Our 
proposed  response  includes  recommendations  that: 

--  Proposed  Articles  5*1,  6l,  66,  71,  and  current  Article  67 
be  amended  to  eliminate  the  preferential  appellate  treatment 
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agcor tied  to  general  and  flug  officers.  Chief'  Judge  Fletcher's 
opinion  is  tTiu  t In  e 'el:  u n g ei  s'  needed  to  increase  the  appearane 
of  fairness  and  equity  in  our  Judicial  system.  All  the  TJAG’s 
have  informally  concurred. 

— Article  15  be  amended  to  eliminate  the  right  to  denand 

trial by_  c_our  t_-f.tart  lal  in  areas  i gnated  by  President  based 

on  operational  requirements  or  isolation  of  units. 

1* . The  T JAG's  anticipate  periodic  submission  of  chunf.es  to  th 
UCMJ  and  Manual  for  Court s -Mart i al . Vork  has  already  begun  on 
the  next  legislative  package.  1.  will  include  consideration 
of  some  of  the  suggestions  nude  by  Chief  Judge  Fletcher  and 
Judge  Cook.  The  JSc  has  -already  begun  work  on  his  concept  of 
continuing  Jurisdiction.  Tab  if,  prepared  by  the  JSC  for  its 
analysis  and  discussion,  illustrates  the  complexity  of  the 
concept . 
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wilto:;  b.  rt»so;:s,  jk. 

Major  General  , USA 

The  Judge  Advocate  General 
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MEMORANDUM  FOR  THE  RECORD,  DATED  31  MARCH  1978 
REGARDING  RESULTS  OF  AIR  FORCE  ATTEMPT  TO  MEASURE 
EFFECT  OF  MILITARY  JUSTICE  SYSTEM  ON  COMBAT  READINESS 
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SOURCE:  Copy  of  Memorandum  for  the  Record  provided  the 

author  by  the  Criminal  Law  Division,  Air  Force  JAG. 


MEMORANDUM  FOR  RECORD 


31  March  1978 


SUBJECT:  Meeting  on  JAG-Support  Project 

1.  On  Monday,  27  March  1978,  Colonel  Wiegand,  Mrs.  Landrum, 

LtCol  Kuhnell (JAG) , and  Captain  Gregory  (DPXHLM)  met  with  six- 
teen Air  Force  officers  attending  the  National  War  College  to 
discuss  approaches  to  study  the  JAG's  concerns  with  the  impact 
of  various  Military  Court  of  Appeals  (MCA)  decisions  upon 
mission  readiness.  The  meeting  was  arranged  by  Colonel  Don 
Stuckel,  the  senior  Air  Force  officer  at  the  college. 

2.  Colonel  Wiegand  briefly  discussed  SA's  role  in  this  study 
and  introduced  Lt  Colonel  Kuhnell.  He  explained  that  the  JAG 
is  concerned  whether  CMA  decisions  which  protect  accused  per- 
sons' rights  in  the  areas  of  court  jurisdiction,  pre-trial 
confinement,  expeditious  trial,  search,  availability  of  wit- 
nesses, and  post-trial  detention  may  have  eroded  command  au- 
thority to  the  point  of  impacting  upon  personnel  readiness  to 
perform  their  mission  during  times  of  emergency. 

3.  In  the  discussion  which  followed  these  introductory  comments, 
the  following  points  were  made  by  the  group: 

a.  Commanders  most  likely  do  not  perceive  these  CMA  de- 
cisions as  directly  affecting  readiness. 

b.  The  awareness  of  any  potential  impact  of  CMA  decisions 
upon  readiness  is  masked  by  the  existence  of  an  administrative 
discharge  system  which  gives  commanders  flexibility  in  handling 
cases  in  such  a way  as  to  avoid  the  formal  judicial  system. 

c.  The  judicial  decisions  are  most  likely  going  to  remain 
in  effect.  We  will  have  to  live  with  them;  therefore,  the  ad- 
ministrative discharge  system  should  be  protected. 

4.  A draft  questionnaire  (copy  attached)  was  given  to  eleven 
of  the  officers  who  had  been  commanders.  This  questionnaire 
was  formulated  based  upon  the  JAG's  concerns  and  prior  to  our 
becoming  aware  of  the  commanders'  reliance  upon  the  adminis- 
trative discharge  system.  Responses  varied  widely  reflecting 
the  varied  experience  of  the  respondees.  In  general,  re- 
spondees either  did  not  know  or  did  not  view  the  CMA  limitations 
as  having  a substantial  impact  upon  a unit's  morale  and 
discipline. 

5.  Although  we  suspect  that  similar  responses  would  be  obtained 
from  current  commanders  in  the  field,  it  would  be  instructive 

to  talk  to  commanders  at  bases  where  there  is  a high  judicial 
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action  rate,  e.g.,  the  Northern  tier  of  US  bases.  We  are  now 
working  on  the  details  of  carrying  out  such  interviews. 

6.  Even  if  we  find  that  the  existence  of  the  administrative 
discharge  system  permits  commanders  to  avoid  grappling  with 
the  implications  of  CMA  decisions,  and  thereby  precludes  our 
gathering  information  which  measurably  surpasses  speculation, 
this  in  itself  will  be  an  interesting  finding  both  for  the  DP 
people  and  the  JAG  people.  The  original  JAG  concern  was  not 
stated  as  as  assertion  to  be  documented,  but  as  an  hypothesis 
to  be  investigated. 


/s/  KARL  L.  WIEGAND 

KARL  L.  WIEGAND,  Colonel,  USAF 
Chief,  Analysis  and  Evaluation 
Group 

Assistant  Chief  of  Staff, 
Studies  and  Analysis 


1 Atch 

Questionnaire 
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1.  What  is  the  largest  number  of  Air  force  members  over  whom  you 
have  had  ccmmand/manugorial  responsibility  in  an  organizational 
enti ty? 

Officers  Airmen  Civilians 

2.  What  was  the  role  of  the  organization? 

a.  Flight  operations 

b.  FI ight  support 

c.  Other  support. 

3.  Have  you  had  to  deal  at  any  time  with  an  offense  in  which  there 
was  a question  of  court-martial  jurisdication  for  an  off-base  ofiense? 

a.  Yes 

b.  No 

4.  If  yes,  how  many? 

a.  Equal  to  or  less  than  5 

b.  Equal  to  or  less  than  10 

c.  Equal  to  or  less  than  n5 

d.  Greater  than  15 

5.  If  yes,  what  was  thc'nature  of  the  offens ■■? 

a.  Drug  related 

b.  An  offense  by  one  Service  member  again. i.  other 

c.  Other;  specify  - 
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1).  If  ye1',  in  what  percent  of  cases  was  jusisdictlon  given  to  civilian, 
off-base  authorities?  Give  an  estimate  between  0 and  100  percent. 


/.  Itasod  on  your  experience,  judgment,  and  knowledge  of  the  men  In 
your  unit,  what  percent  do  you  believe  would  resort  to  committing  a 
civil  offense  off-base  and  accepting  civil  punishment  In  order  to 
avoid  being  shipped  out  for  duty  in  a_  combat  zone?  (Estimate  0-100  percent) 

n.  Have  you  had  to  deal  with  a case  where  the  question  of  pre-trial 
confinement  arose? 

a.  Yes 
h.  No 


9.  If  yes,  how  many? 

a.  Equal  to  or  less  than  5 


b.  Equal  to  or  less  than  10 

c.  Equal  to  or  less  than  15 

d.  Greater  than  15 


10.  If  yes,  in  what  percent  of  cases  did  you  determine  that,  pre-trial 
confinement  should  be  imposed?  (0-100%) 

11.  Of  those  cases  in  which  you  determined  pre-trial  confinement 
should  lie  imposed,  in  what  percent  were  you  actually  able  to  impose 
pro  trial  confinement? 
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12.  In  g» neral , what  impact  do  you  believe  an  inability  to  impose 
pre-trial  confinement  upon  an  accused  would  have  on  your  unit's  overall 
ability  to  perforin  its  mission? 

a.  None 

b.  Slight 

c.  Moderate 

d.  Substantial 

13.  How  many  cases  have  you  had  in  which  the  charges  against  an 
accused  had  to  be  dropped  because  he' could  not  be  brought  to  trial 
within  the  required  90  days  of  having  been  placed  in  pre-trial 
confinement? 

14.  Regardless  of  your  answer  to  13,  what  impact  would  you  soy 
such  an  event  would  have  on  your  unit's  morale  and  discipline? 

a . None 

b.  Slight 

c.  Moderate 

d.  Substantial 

15.  Have  you  ever  ordered  or  conducted  searches  of  persons  or  places 
under  your  jurisdiction? 

S 

a.  Yes 

b.  No 
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16.  What  impact  upon  discipline  would  there  be  if  you  were 


prevented  from  making  such  searches? 

a.  None 

b.  Slight 

c.  Moderate 

d.  Substantial 

17.  Have  you  ever  used  or  authorized  the  use  of  drug-detection  dogs? 

a.  Yes 

b . No  » 

in.  What  impact  would  limitation  of  the  use  of  such  dogs  have  upon 
your  ability  to  maintain  discipline? 

a.  None 

b.  Slight 

c.  Moderate 

% 

d.  Substantial 

19.  What  impact  would  you  say  that  limitation  on  the  admissabil ity 
of  l.hi’  product  of  a shakedown  inspection  have  upon  your  ability  to 
mainta  in  discipl  ine? 

a . None 

b.  Slight 

c.  Moderate 

d.  Substantial 
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20.  What  impact  would  limitation  of  Llio  use  of  foreign  searches 
have  upon  your  ability  to  maintain  discipline  in  your  unit? 

a . None 

b.  Slight 

c.  Moderate 

d.  Substantial 

21.  In  general,  the  failure  of  a material  witness  to  be  able  to 
give  testimony  in  a pre-trial  hearing  or  in  a trial,  in  person, 
could  lead  to  dismissal  of  the  changes.  What  impact  do  you  believe 
this  condition  has  upon  your  ability  to  maintain  discipline? 

a.  None 

b.  Slight 

c.  Moderate 

d.  Substantial 

22.  If  an  accused  is  placed  in  confinement  after  trial,  the  convening 
authority  must  promulgate  his  final  action  on  the  case  within  90  days 
or  the  case  may  be  dismissed.  What  Impart  might  such  dismissal  have 
upon  your  ability  to  maintain  discipline? 

a.  None 

b.  Slight 

c.  Moderate 

d.  Substantial 
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MEMORANDUM  (MINUS  ENCLOSURE) 

FROM  ADMIRAL  J.  L.  HOLLOWAY  III,  U.S.  NAVY, 

DATED  8 SEPTEMBER,  1977,  TO  ALL  FLAG  OFFICERS 
REGARDING  RECENT  DECISIONS  OF  THE  COURT  OF  MILITARY  APPEALS 


S 
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SOURCE:  Copy  of  letter  furnished  author  on  5 January  1977 

by  Senior  Marine  Officer,  Naval  War  College,  Newport, 
R.  I. 


CHIEF  OF  NAVAL  OPERATIONS 


Ser  00/000194 
8 September  1977 


MEMORANDUM  F*>R  AM,  I I, AO  " I I'  , U; 

Sub j : Flag  Officer  Newsletter,  8-77 

1.  This  FONT,  encloses  the  text  of  an  address  which 
the  Judge  Advocate  General  of  the  Navy  recently  pre- 
sented to  the  Judge  Advocates  Association  Annual  Con- 
vention. RADM  Miller's  remarks  address  the  traumatic 
changes  in  military  justice  which  have  recently  been 
dictated  by  an  activist  Court  of  Military  Appeals. 

2.  1 consider  RADM  Miller's  remarks  to  be  important, 
cogent  and  timely  and  I encourage  you  to  share  them 
with  your  commanders  and  commanding  officers  who  are 
most  affected  by  the  practical  consequences  of  the 
activist  role  of  the  present  Court  of  Military  Appeals. 
I believe  your  commanders  and  commanding  officers 
should  know  thal  we  in  Washington  understand  t lie  prob- 
lems which  these  decisions  are  creating  for  command  and 
they  should  know  that  the  Judge  Advocate  Genera!  of  the 
Navy  has  publicly  called  upon  the?  Court  of  Military 
Appeals  to  heed  the  legitimate  needs  of  our  military 
society . 

3.  1 also  enclose  a brief  description  of  the  statutory 
basis  and  present  composition  of  the  Court  of  Military 
Appeals . 


Enclosure 
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DIGEST  OF  GAO  REPORT  TO  ELIMINATE  USE  OF 
ADMINISTRATIVE  DISCHARGES  IN  LIEU  OF  COURTS -MARTIAL 


SOURCE:  Report  to  the  Congress  by  the  Comptroller  General 

of  the  United  States,  dated  28  April  1978. 
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COMPTROLLER  GENERAL'S 
REPORT  TO  THE  CONGRESS 


ELIMINATE  ADMINISTRATIVE  DISCHARGES 
IN  LIEU  OE  COURT-MARTIALS 
GUIDANCE  FOR  PLEA  AGREEMENTS 
IN  MILITARY  COURTS  IS  NEEDED 


DIGEST 

Plea  bargaining  in  the  military  involves  the 
exchange  of  a guilty  plea  for  reduced  charges 
or  a specific  maximum  sentence.  As  used  in 
this  report,  it  also  includes  exchanging  an 
admission  of  guilt  to  an  offense  punishable 
by  a bad  conduct  or  dishonorable  discharge 
imposed  by  a military  court  for  the  assurance 
that  the  accused  will  not  be  brought  to  trial 
but  instead  will  be  administratively  dis- 
charged. One  result  of  this  bargaining,  an 
agreement  to  reduced  charges  or  a specific 
maximum  sentence,  is  subiect  to  review  and 
approval  by  a military  iudge.  But  barqaininq 
which  results  in  discharges  in  lieu  of  court- 
martial  is  done  much  more  freouently  and  is  not 
subiect  to  iudicial  safeauards. 

The  Uniform  Code  of  Military  Justice--the  sole 
statutory  authority  establishing  the  means  and 
processes  to  use  in  dealing  with  military 
people  accused  of  crimes  (see  p.  3) --does  not 
cover  plea  agreements  or  discharges  in  lieu  of 
court-martial;  nor  are  they  addressed  in  the 
Manual  for  Courts-Martial,  in  which  the 
President  establishes  procedural  rules.  (See 
pp . 4 and  17.) 

Disparities  in  service  policies  and  regula- 
tions governing  the  results  of  plea  bargaining 
mean  that  people  charged  with  the  same  crimes 
often  do  not  have  the  same  riohts  which  in- 
evitably leads  to  differing  treatment.  (See 
p.  31 . ) Also,  the  option  of  a discharge  in 
lieu  ol  court-martial  allows  similar  cases  to 
be  disposed  of  either  administratively  or  un- 
der the  iudicial  process.  This  further  con- 
tributes to  the  nonuniform  treatment  of  in- 
dividuals and  is  contrary  to  congress  tonal 
intent . (See  p.  26 . ) 

The  Congress  intended  that  all  criminal  of- 
fenses be  dealt  with  under  the  provisions  of 
the  Uniform  Code  of  Military  Justice.  (See 
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pp.  4,  13,  14,  and  15.)  This  is  necessary  to  safe- 
guard the  rights  of  the  accused  and  to  protect 
the  interests  of  society  as  a whole. 

The  services  use  the  discharge  in  lieu  of  court- 
martial  as  an  expedient  way  to  get  rid  of  prob- 
lem people.  But  the  legislative  history  of 
the  Uniform  Code  of  Military  Justice  does  not 
support  that  the  Congress  intended  this  to  be 
done  in  instances  involving  criminal  offenses. 

In  GAO's  opinion,  the  administrative  discharge 
system  should  be  used  only  to  discharge  from 
the  service  individuals  who  clearly  demonstrate 
they  are  unqualified  for  retention,  not  to  dis- 
pose of  alleged  criminal  offenses. 

Accordingly,  GAO  recommends  that  the  President, 
in  the  Manual  for  Courts-Martial,  provide 
policy  guidance,  procedures,  rules,  standards, 
and  format  on  the  use  of  plea  agreements  in 
military  courts.  Any  restriction  on  the  use 
of  plea  agreements  should  be  specified. 

GAO  further  recommends  that  the  Secretary  of 
Defense 

— revise  the  directive  on  administrat  ive  dis- 
charges to  eliminate  discharges  in  lieu  of 
court-martial  and 

--direct  the  services  to  dispose  of  criminal 
charges  in  a manner  consistent  with  the 
Uniform  Code  of  Military  Justice  and  the  Man- 
ual for  Cour ts-Mar t ial . (See  p.  29.) 

2I§CH ARG ES_IN_L I EU  OF 
COURT-MARTIAL 

Discharges  in  lieu  of  court-martial  have  in- 
creased dramatically  from  less  than  500  in 
1967  to  almost  27,000  in  fiscal  year  1976. 

About  90  percent  result  in  the  most  severe 
type  of  administrative  discharge — a dis- 
charge under  other  than  honorable  conditions. 
Although  not  designated  punitive,  this  dis- 
charge can  have  the  same  effect  in  terms  of 
restiicting  eligibility  for  veteran  benefits 
and  limiting  civilian  employment  opportuni- 
ties. (See  pp.  17  and  18.) 
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A discharge  in  lieu  of  court-martial  can  onlv 
be  imposed  at  the  reauest  of  the  accused  and 
upon  approval  by  the  discharqe  authority.  In 
requesting  this  type  of  discharqe,  the  accused 
waives  his  right  to  protections  guaranteed  un- 
der the  Uniform  Code  of  Military  Justice,  which 
include  the  right  to  trial  and  appellate  re- 
view. Before  a discharge  can  be  imposed  bv  a 
military  court,  charqes  must  be  filed  and 
leqally  admissible  evidence  must  be  developed 
to  judicially  establish  the  person  as  guilty 
beyond  a reasonable  doubt.  Punitive  discharaes 
(bad  conduct  and  dishonorable)  can  only  be  im- 
posed by  special  and  qeneral  military  courts 
and  do  not  become  effective  until  reviewed 
and  approved  by  a court  of  military  review. 

( See  pp.  19  and  20  . ) 

The  Congress  has  warned  against  the  use  of  the 
administrative  discharge  system  to  imoose  Dun- 
lshment.  If  an  administrative  discharqe  is 
not  punishment,  then  the  discharge  in  lieu  of 
court-martial  does  not  allow  for  any  form  of 
punitive  action.  GAO  believes  this  does  not 
serve  the  interests  of  society.  It  is  also 
unfair  to  those  who  are  criminally  charqed 
with  similar  offenses  but  are  forced  to  face 
court-martial.  (See  p.  27) 

Military  courts  appear  far  more  hesitant  to 
impose  punitive  discharges  than  are  discharqe 
authorities  to  approve  requests  for  dis- 
charges, which  are  potentially  as  harmful. 

GAO's  test  of  1,094  cases  showed  that  a puni- 
tive discharoe  was  included  in  the  sentences 
imposed  in  13  percent  of  the  cases  tried  by 
court-mart  lal . In  contrast,  92  percent  of 
those  opting  to  be  discharged  in  lieu  of 
court-martial  received  a discharae  under 
other  than  honorable  conditions.  (See 
pp.  24,  25,  and  26.) 

Many  cases,  in  which  a discharqe  in  lieu  of 
court-martial  was  approved,  may  never  have 
qone  to  trial  or  may  have  been  tried  in  a 
court  which  did  not  have  the  authority  to 
impose  a Dunitive  discharge.  (See  p.  26)) 

This  is  because  service  regulations  do  not 
require  that 
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— a decision  be  made  to  refer  the  case  to  a 
court  having  the  authority  to  impose  a puni- 
tive discharge  before  a discharge  can  be  re- 
guested or 

--a  strong  case  be  developed  aqainst  the  ac- 
cused before  a discharqe  in  lieu  of  court- 
martial  can  be  approved.  (See  p.  27.) 

GAO  believes  that  discharqes  in  lieu  of  court- 
martial  : 


— Limit  the  effectiveness  of  military  courts. 
These  courts  must  enforce  the  law  and  also 
protect  the  riqhts  of  individual  service 
members.  They  cannot  accomplish  these  ob- 
jectives if  a major  portion  of  criminal  of- 
fenses are  dealt  with  outside  the  judicial 
process . 

— Allow  symptoms  of  a problem  to  be  treated 
rather  than  its  root  cause.  This  possi- 
bility for  misuse  is  of  concern  because  of 
the  increasing  rate  at  which  this  type  of 
discharge  is  being  used.< 

Most  offenses  leading  to  discharqes  in  lieu 
of  court-martial  are  peculiar  to  the  mili- 
tary. The  majority  of  those  affected  by  the 
stiqma  of  a bad  discharqe  are  younq  people — 
most  below  age  20.  GAO  questions  whether 
many  of  the  people  electing  a discharqe  in 
lieu  of  court-martial  understand  its  poten- 
tial long-term  conseauences . (See  pp.  28 
and  29.) 

PLEA  AGREEMENTS  IN 
MILITARY  COURTS' 

The  Army,  Navy,  and  Marine  Corps  encouraqe 
the  use  of  plea  agreements  in  military  courts 
based  on  the  belief  that  they  are  advanta- 
geous to  botn  the  Government  and  the  accused. 

The  Air  Force  disaqrees,  however,  and  permits 
their  use  only  in  exceptional  circumstances. 

In  doing  so  the  Air  Force  has  created  an 
important  policy  difference  amonq  the  services. 
(See  pp.  31  and  32.) 


Military  appellate  courts  have  approved  the 
use  of  plea  agreements  in  military  courts 
but  have  expressed  the  need  for  caution. 
Problems  found  by  these  courts  support  the 
need  for  the  President  to  establish  policy 
quidance  for  the  use  of  plea  agreements. 

AGENCY  COMMENTS 

GAO  did  not  obtain  formal  aqency  comments. 
However,  the  report  was  discussed  with  De- 
partment of  Defense  and  service  iudqe  ad- 
vocate general  representatives.  They  gen- 
erally agreed  that  uniform  quidance  cover- 
ing the  use  of  agreements  in  military 
courts  would  be  useful.  The  reaction  was 
mixed,  however,  regarding  GAO’s  proposal 
to  discontinue  the  administrative  separa- 
tion of  individuals  to  avoid  trial  by 
court-martial.  Some  supported  its  dis- 
continuance because  it  compromises  the 
process  by  which  the  Congress  intended 
criminal  offenses  should  be  dealt  with. 
Others  voiced  concern  that  its  elimination 
would  increase  the  workload  of  military 
court  s . 
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APPENDIX  XXI 


PROPOSED  LETTER  TO  HOUSE  SPEAKER,  THOMAS  P.  O'NEILL,  JR. 
CONTAINING  SUGGESTED  LEGISLATION  TO  PERMIT 
FURTHER  APPEAL  OF  MILITARY  CASES  TO  THE  SUPREME  COURT 


Copy  of  proposed  letter  provided  the  author  on 
11  April  1978  by  Captain  R.L.  Pclasek,  Code  JAM, 
Headquarters,  Marine  Corps,  Washington,  D.C. 


SOURCE: 


OFFICE.  CHIEF  OF 
LEGISLATIVE  LIAISON 


DEPARTMENT  OF  THE  ARMY 

OFFICE  OF  THE  SECRETARY  OF  THE  ARMY 
WASHINGTON.  O.C.  -20310 


I 
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Honorable  Thor, as  P.  O'Neill 

Speaker  of  the  House  of  Representatives 

Washington,  D.C.  20515 


Dear  Mr.  Speaker: 

‘Inclosed  is  a draft  of  legislation  "to  amend  Chapter  81  of  title 
20,  United  States  Code  (Judiciary  and  Judicial  Procedure)  to 
provide  review  by  the  Supreme  Court  of  the  United  States  for 
decisions  of  the  United  States  Court  of  Military  Appeals." 

This  proposal  is  a part  of  the  Department  of  Defense  Legislative 
Program  for  the  95th  Congress,  and  the  Office  of  Management 
and  Budget  advises  that,  from  the  standpoint  of  the 
Administration's  program,  there  is  no  objection  to  the 
presentation  of  this  proposal  for  the  consideration  of  the 
Congress.  The  Department  of  the  Army  has  been  designated  the 
representative  of  the  Department  of  Defense  for  this  legislation. 
It  is  recommended  that  the  proposal  be  enacted  by  the  Congress. 


Purpose  of  the  Legislation 

The  Supreme  Court  of  the  United  States  by  writ  of  certiorari 
reviews  the  decisions  of  federal  courts  in  criminal  cases,  except 
those  of  the  United  States  Court  of  Military  Appeals.  Review 
by  certiorari  of  the  Court  of  Military  Apoeals  decisions  is 
desirable  to  insure  proper  and  complete  resolution  of 
constitutional  issues  in  the  military  justice  system.  As  the 
Supreme  Court  has  recognized  the  expertise  of  the  Court  of 
Military  Appeals,  it  would  be  appropriate  as  well  as  efficient 
to  provide  direct  review  of  its  decisions  by  the  Supreme  Court 
rather  than  perpetuate  a system  of  indirect  review  through 
collateral  attacks  on  military  convictions. 


"The  Annual  Report  of  the  TJ.S.  Court  of  Military  Appeals  and 
the  Judge  Advocates  General  of  the  Armed  Forces  and  the  General 
Counsel  of  the  Department  of  Transportation"  provided  to  Congres; 
for  1974  indicates  chat  the  services  tried  47,813  courts-martial. 
Of  that  number,  5,330  were  reviewed  by  Courts  of  Military  Review, 
During  this  period,  1,417  cases  were  docketed  with  the  United 
States  Court  of  Military  Appeals.  Nevertheless,  there  should 
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be  no  large  increase  in  the  workload  of  the  Supreme  Court.. 

Pew  military  cases  include  the  type  of  issues  which  woulo  lead 
to  issuance  of  a writ  of  certiorari.  Even  though  few  military 
cases  would  come  before  the  Supreme  Court,  their  impact  would 
be  great  in  view  of  the  many  military  cases  tried. 

The  Chief  Judge  of  the  United  Stater.  Court  of  Military  Appeals, 
Albert  A.  Fletcher,  Jr.,  has  proposed  the  enactment  of  similar 
legislation. 
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To  amend  Chapter  81  of  title  28,  United  States  Code  (Judiciary  and 
Judicial  Procedure)  to  provide  review  by  the  Supreme  Court  of 
the  United  States  fur  decisions  of  the  UnLlod  State*  Court  of 
Military  Appeals. 

Be  It  enacted  hv  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  In  Concress  assembled.  That  Chapter  81  of 
title  28,  United  States  Code  (Judiciary  and  Judicial  Procedure)  is 
amended  by  adding  at  the  end  thereof  the  following  new  section: 
"1259.  Court  of  Military  Appeals ; cert i orarl 
Cases  in  the  United  States  Court  of  Military  Appeals  may  be 
reviewed  by  the  Supreme  Court  by  writ  of  certiorari.". 

SEC.  2.  The  chapter  analysis  is  amended  by  adding  thereto: 
"1259.  Court  of  Military  Appeals;  certiorari.". 
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APPENDIX  XXII 


2ND  MARINE  DIVISION  POLICY  MEMORANDUM, 

DATED  18  NOVEMBER  1976  SETTING  FORTH  TRAINING  GUIDANCE 


SOURCE:  Official  Records  of  2nd  Marine  Division,  Camp 

Lojeuno,  N.C. 
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UNITED  STATES  MARINE  CO/IPS 
20  MARINE  DIVISION  (REIN),  FLEET  MARINE  FORCE 
CAMP  LEJEUNE,  NORTH  CAROLINA  28S42 

•«  ii'im  )H 

6/KM/hta 
18  Nov  1976 


POLICY  MEMORANDUM  7-76 
From:  Commanding  General 

To:  Commanding  Officers,  General  and  Special  Staff  Officers 

Sub j : Training  Policy  Guidance 

1.  As  Marines,  our  purpose  in  being,  when  not  involved  in 
combat,  is  to  be  prepared  for  such  commitment  on  short  notice. 
Realistic  training  in  peacetime  is  the  major  factor  in  ac- 
complishing our  mission  in  war.  However,  the  planning  for 
and  conducting  of  realistic  and  effective  training  is  not  a 
simple  task.  In  fact,  it  is  probably  our  most  difficult 
assignment  but  training  is  our  business  and  we  must  con- 
stantly strive  to  develop  a degree  of  professionalism  in 

our  training  which  challenges  our  Marines  physically  and 
mentally  and  rewards  them  through  their  sense  of  accomplish- 
ment . 

2.  An  analysis  of  our  training  program  has  been  made  in  an 
attempt  to  determine  the  best  method  of  attaining  readiness 
and  developing  challenges  within  the  limitations  imposed  by 
personnel  turbulence  and  monetary  restraints.  It  revealed 
a need  for  a comprehensive  training  plan.  As  a result,  the 
Training,  Employment  and  Exercise  Plan  (TEEP) , a plan  which 
establishes  training  objectives  for  the  Division  for  an  18- 
month  period  commencing  1 January  1977,  has  been  developed 
and  will  be  promulgated  in  the  near  future.  Additionally, 
the  plan  will  provide  guidance  for  where  we  are  going,  how 
we  will  get  there,  and  what  our  status  will  be  at  the  end  of 
the  period. 

a.  Where  are  we  going?  (What  we  want  from  our  training?): 

(1)  Our  first  priority  will  be  continued  emphasis  on 
amphibious  training. 

(2)  We  must  maintain  the  capability  to  operate  in 
extended  land  campaigns. 

(3)  We  must  be  prepared  to  operate  in  mid-level 
intensity  combat. 

(4)  We  must  establish  and  maintain  the  capability 

to  operate  in  a wide  series  of  environs,  weather  and  terrain. 
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b.  How  will  wo  get  there?  (Which  techniques,  training 
methods  and  organi zation/type  of  training  oiler  t ho  most 
effective  and  efficient,  use  of  available  resources.’): 

(1)  Individual  training  will  be  conducted  to  prepare 
individual  Manner  to  perform  specified  duties  and  tasks  re- 
lated to  MOS  and  assigned  billet. 

(2)  Our  plan  will  include  type  t ra i n i ng  for  all 
units;  infantry,  artillery,  tanks,  engineers,  etc. 

(3)  Integrated  training  will  be  emphasized  to 
further  improve  our  mechanize'3/infantry  capability,  our  air/ 
ground  operations  and  our  overall  techniques  of  five  support 
coo rdination. 

(4)  Joint  training  with  other  U.  S.  forces  will  be 
conducted  on  a selective  basis  and  when  directed  by  higher 
authority . 

(5)  Combined  training  with  allied  forces  will  be 
conducted  as  directed  by  higher  authority. 

c.  What  will  our  status  be  at  the  end  of  the  period? 

(What  will  the  2d  Marine  Division  look  like  on  1 July  1978?): 

(1)  Physically  conditioned.  Continued  emphasis  will 
be  placed  on  physical  training  to  achieve  this  end. 

(2)  MOS  qualified.  Every  effort  will  be  made  to 
train  in  those  fundamentals  necessary  to  ensure  that  our 
Marines  are  fully  qualified  within  their  respective  MOS's. 

(3)  Suitably  equipped.  Funds  will  be  sought  and 
allocated  to  ensure  that  the  best  possible  weaponry  and  equip- 
ment are  in  hands  of  Marines  of  this  Command. 

(4)  Our  Marines  will  be  disciplined  and  confident 
of  their  ability  to  accomplish  any  assigned  mission. 

3.  In  the  training  program  analysis  conducted  T was  dis- 
turbed to  learn  that  the  Division  has  less  than  50*  par- 
ticipation in  field  training.  1 consider  this  unacceptable 
and  we  must  take  steps  to  correct  this  situation.  A sepa- 
rate study  has  been  conducted  to  determine  areas  in  which 
relief  from  certain  external  requirements  which  preclude 
personnel  from  being  available  for  training  might  be  insti- 
tuted. Additionally,  it  is  necessary  that  commanders  at  all 
levels  review  their  local  requirements  and  ensure  that  every 
available  Marine  participates  in  field  training. 
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4.  As  a result  of  the  analysis  of  the  overall  status  of 
training  in  the  Division,  I am  convinced  that  the  most 
logical  approach  to  the  problem  is  through  block  training. 
This  concept  calls  for  blocks  of  training  designed  to  sat- 
isfy intermediate  training  objectives.  The  blocks  will 
be  progressive  in  nature  commencing  with  the  basic  funda- 
mentals and  ranging  through  advanced  phases  of  training. 

Block  training  will  be  administered  primarily  at  the  rifle 
company  level  but  will  be  conducted  in  special  instances 
at  battalion  level.  It  is  my  desire  that  during  the  next 
year  we  increase  our  capability  to  accomplish  block  training 
and  eventually,  as  much  as  one-half  of  our  training  may 
be  effected  through  the  block  concept  with  the  remainder 
left  to  the  discretion  of  individual  commanders.  I am  also 
interested  in  seeing  renewed  emphasis  in  concurrent  training. 
It  seems  to  me  that  through  judicious  planning  and  selection 
of  subject  materials  by  commanders  that  much  of  our  basic 
training  requirement  could  and  should  be  accomplished  con- 
currently with  other  scheduled  periods  of  training. 


5.  In  summary,  I reiterate  that  training  Marines  is  the  most 
important  undertaking  we  have  in  the  Division.  It  is  incum- 
bent upon  each  of  us  to  make  a concerted  effort  to  prepare 
and  conduct  all  training  to  the  best  of  our  abilities.  The 
forthcoming  Training,  Employment  and  Exercise  Plan  prescribes 
a realistic  approach  to  the  problem  and  a method  of  blending 
all  variables  into  the  program.  I want  commanders  at  all 
levels  involved  in  training  — planning,  execution  and  eval- 
uation. I am  confident  that,  through  incorporation  of  the 
basic  troop  leading  steps  into  our  program,  we  will  improve 
our  quality  and  increase  our  participation.  Moreover,  we 
will  overcome  all  of  the  variables  and  in  so  doing  fit  them 
into  an  equation  which  equals  readiness  for  combat. 


V t $*****.  *«* 

K.  MCLENNAN 


XXI 1-3 


r 


MB u m 


APPENDIX  XXIII 


MEMORANDUM,  DATED  27  OCTOBER  1976  CONTAINING  REVIEW 
OF  THE  AREAS  AND  REQUIREMENTS  WHICH  IMPACT 
ON  TRAINING  WITHIN  THE  2ND  MARINE  DIVISION 


SOURCE:  Official  Records,  2nd  Marine  Division, 

Camp  Lejeune,  N.C. 


. V.  A 


UNITED  STATES  MARINE  CORPS 
2D  MARINE  DIVISION  (REIN) , FLEET  MARINE  FORCE 
CAMP  LEJEUNE , NORTH  CAROLINA  20542 

3/GJO/rcp 

1500 

27  Oct  1976 

MEMORANDUM  *•  ' ' 

FOR:  COMMANDING  GENERAL 

FROM:  ASSISTANT  CHIEF  OF  STAFF,  G-3 

SUBJ : REVIEW  OF  THE  AREAS  AND  REQUIREMENTS  WHICH  IMPACT  ON 

TRAINING  WITHIN  THE  2D  MARINE  DIVISION 

1.  IN  ACCORDANCE  WITH  YOUR  INSTRUCTIONS,  A STUDY  HAS  BEEN 
CONDUCTED  OF  THOSE  AREAS  AND  REQUIREMENTS  WHICH  IMPACT 
UPON  MARINES  PARTICIPATING  IN  NORMAL  TRAINING.  THE  TWO  PRINC- 
IPAL SOURCES  FROM  WHICH  THE  VARIOUS  DATA,  DISCUSSION,  IDEAS 


AND  CONSIDERATIONS  CONTAINED  IN  THIS  REPORT  STEM  ARE  AS 
FOLLOWS : 


A.  REPORTS,  DOCUMENTS  AND  PUBLICATIONS  AVAILABLE  WITHIN 
THE  DIVISION:  I.E.,  T/O'S,  MORNING  REPORTS,  INSPECTION 
REPORTS,  G-l  STUDY  ON  NON-T/O  INTERNAL  BILLETS  AND  G-3 
STUDY  ON  SCHOOLS. 


B.  INTERVIEWS  AND  DISCUSSIONS  WITH  REGIMENTAL/BATTALION 
COMMANDERS  AND  STAFF  OFFICERS  AND  COMPANY  COMMANDERS/EXECU- 
TIVE OFFICERS. 


2.  THIS  REPORT  TAKES  INTO  CONSIDERATION  THE  AREAS  AND  RE- 
QUIREMENTS AFFECTING  THE  TWENTY  (20)  INFANTRY  COMPANIES  OF 
THE  2D  AND  6TH  MARINES  CURRENTLY  LOCATED  AT  CAMP  LEJEUNE. 
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THE  STATISTICS  HEREIN  REFLECT  THE  SITUATION  EXISTING  DURING 
THE  PERIOD  19-22  OCTOBER  1976.  WHILE  THE  NUMBERS  CONTAINED 
IN  THIS  STUDY  CANNOT  BE  LABELED  AS  PRECISE  IN  EVERY  INSTANCE 
THEY  ARE  REPRESENTATIVE  OF  EXISTING  CONDITIONS  WITHIN  THE 
DIVISION  AND  PROVIDE  A SOLID  BASIS  FOR  FURTHER  STUDY  AND 
CONSIDERATION  IF  NOT  FOR  DEFINITE  DECISIONS.  THIS  REPORT, 
IN  MY  ESTIMATE,  CAN  BEST  SERVE  AS  A STIMULUS  FOR  FURTHER 
DETAILED  STUDY  OF  SPECIFIC  AREAS  AND  NOT  AS  A DECISION 
PAPER. 

H.  G.  GLASGOW 
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REPORT 


1.  GENERAL  STATEMENT.  THE  OBJECTIVE  OF  THIS  STUDY  WAS 
TO  PUT  TOGETHER  A REPRESENTATIVE  INFANTRY  COMPANY  OF  THE 
2D  MARINE  DIVISION  BY  ANALYZING  TWENTY  COMPANIES,  USING 
CONDITIONS  EXISTING  DURING  THE  PERIOD  19-22  OCTOBER  1976, 

AND  DETERMINING  THOSE  AREAS  WHICH  PREVENT  MARINES  FROM 
PARTICIPATING  IN  NORMAL  TRAINING.  ALL  AREAS  AND  REQUIRE- 
MENTS WHICH  DETRACT  FROM  TRAINING  WERE  CONSIDERED,  ANALYZED 
AND  DISCUSSED  WITH  REGIMENTAL,  BATTALION  AND  COMPANY  OFFICERS. 
THE  FACTS  AND  STATISTICS  THAT  WERE  ACCUMULATED  DURING  THE 
STUDY  ARE  NOT  SURPRISING  TO  THIS  OFFICER,  HOWEVER,  SOME 
OF  THE  COMMENTS  AND  ATTITUDES  OF  THOSE  OFFICERS  WORKING 
AT  THE  BATTALION/COMPANY  LEVEL  WERE  DISCOURAGING.  THE 
FOLLOWING  QUOTES  WHICH  WERE  ECHOED  DURING  DISCUSSIONS 
WITH  THESE  OFFICERS  PERTAIN: 

A.  "LEAVE  US  ALONE  AND  LET  US  TRAIN." 

B.  "WE  DO  IT  TO  OURSELVES." 

C.  "THE  PROBLEM  IS  BIGGER  THAN  ALL  OF  US." 

D.  "THE  FURTHER  YOU  GET  FROM  THE  PROBLEM,  THE  LESS 

SEVERE  IT  APPEARS." 

E.  "DE-CENTRALIZE " 

I THINK  WHAT  THEY  REALLY  MEAN  IS  - HELP!  THE  BATTALION/ COMP ANY 
COMMANDERS  ARE  SAYING,  "GIVE  ME  THE  MISSION  AND  THE  ASSETS 
TO  ACCOMPLISH  THE  MISSION  AND  I'LL  DO  THE  JOB,  BUT  UNDER  THE 
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EXISTING  CONDITIONS  MY  HANDS  A HE  TIED." 


2.  DATA.  THIS  PARAGRAPH  CONTAINS  A STATISTICAL  ANALYSIS 


OF  THE  DIVISION  DIRECTED  TOWARD  PORTRAYING  THE  IMPACT  OF 
VARIOUS  REQUIREMENTS  AND  COMMITMENTS  ON  NORMAL  TRAINING: 


A.  2D  MARINE  DIVISION  OVERALL  - 22  OCT  76: 


B. 


OFF 

SNCO 

ENL 

T/O 

943 

1194 

14208 

M/L 

696 

1145 

13711 

JD  CHG 

947 

1079 

14083 

AVERAGE 

INFANTRY  BATTALION 

- 22  OCT  76 

OFF 

SNCO 

ENL 

T/O 

45 

1035 

M/L 

43 

50 

944 

JD  CHG 

43 

44 

881 

AVAIL 

39 

823 

AVERAGE 

INEANTRY  COMPANY  - 

22  OCT  76: 

OFF 

SNCO 

ENL 

T/O 

6 

7 

182 

M/L 

6 

7 

176  (97 

JD  CHG 

5 

155 

AVAIL 

4 

121 

MAJOR  OUTSIDE 

COMMITMENTS  - 

22  OCT  76: 

OFF 

SNCO 

ENL 

FAP 

11 

8 

238  (G-: 

SCHOOLS 

47 

37 

580 

NON  T/O 

I NT 

66 

93 

186 

TOTAL 

17' 

178 

1004 
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E.  REPRESENTATIVE  INFANTRY  COMPANY  - 22  OCT  76: 


JD  CHG 
UA 

CONF 

IHCA/IHMA 

FAP 

TAD 

HOSP 

NO/LIGHT  DUTY 
LEAVE 
SP  LIB 

TOTAL  NON  EFF 

TOTAL  EFF 

CO  HQ 

DUTY 
IN/OUT 
MESSMEN 
WORKING  PARTY 
FST  TRNG 
LEGAL  MATTERS 

G-5  PROGRAMS 
MED/DENT  APP 


OFF  ENL 

5 155 

3 

3 

1 ' 

2 w. 

1 15 

1 

3 
5 
1 

r ~ 3T 

4 121 

1 14  (EXCLUDING  CO,  GYSGT , 

RADIO  OPERATOR) 

8 (5-16) 

4 
6 

5 

16 

2 (BOARDS,  REQUEST  MAST, 
ETC . ) 

2 

1 


AVAIL  FOR  TRNG  AS  UNIT  63  (40%  of  JD  CHG) 


F.  THREE  SPECIFIC  EXAMPLES  OF  INFANTRY  COMPANIES 
(ENLISTED  ONLY). 


* 

% 


#1 

#2 

13 

JD  CHG 

141 

in 

265 

TRNG  W/UNIT 

57  (40%) 

18  (16%) 

19  (7%) 

NOT  AVAIL 

84 

93 

246 

UA 

4 

5 

CONF 

8 

3 

2 

IIICA 

1 

1 

FAP 

2 

2 

1 

TAD 

10 

10 

23 

HOSP 

1 

2 

2 

NO/LIG11T  DUTY 

8 

4 

3 
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LEAVE 
SP  LIB 
APP  LEAVE 


«1 


12 


13 


4 8 5 

1 

2 


IN/OUT  9 1 

DIV  LEGAL  1 1 

PE  BOARD  1 1 

CHASERS  1 3 

WORKING  PARTY  6 8 

SPORTS 

GED  - 4 

PST  4 3 

MESSMAN  6 6 

DUTY  7 7 

CO  HQ  9 5 

RR  22 

DENTAL  2 


16  ' 


153 

6 

7 

7 


3.  DISCUSSION 

A.  THE  STATISTICAL  ANALYSIS  ABOVE  POINTS  OUT  THAT  THE 
AVERAGE  INFANTRY  COMPANY,  ON  A NORMAL  DAY,  CAN  EXPECT  TO 
HAVE  40%  OF  THE  JD  CHG'S  AVAILABLE  TO  TRAIN  AS  A UNIT.  THE 
EXAMPLE  OF  THE  SPECIFIC  COMPANIES  ILLUSTRATE  THAT  IN  REALITY 
THE  40%  FIGURE  IS  HIGH  AND  IN  ALL  CASES  OTHER  REQUIREMENTS 
FURTHER  DEPLETE  FROM  THE  NUMBER  OF  MARINES  TRAINING  AS  A 
UNIT.  THESE  OTHER  REQUIREMENTS  INCLUDE  INTRAMURAL  SPORTS, 

FST  TRAINING,  RIFLE  RANGES,  OTHER  TRAINING  EVOLUTIONS,  MESS 
DUTY,  DUTY  PERSONNEL,  COMPANY  ADMINISTRATIVE  PERSONNEL,  ETC. 
THESE  MARINES  ARE  INCLUDED  IN  THE  NUMBER  OF  MARINES  AVAILABLE 
FOR  TRAINING,  BUT  ALTHOUGH  SOME  ARE  TRAINING,  NONE  ARE  TRAIN- 
ING AS  PART  OF  THE  UNIT.  THIS  FACT  RAISES  THE  QUESTION  OF 
CATEGORIES  WHEN  DEALING  WITH  INFANTRY  COMPANIES  AND  THE 
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HUMBER  OF  MARINES  TRAINING 


THE  FOLLOWING  THREE  CATEGORIES 


SHOULD  HE  CONSIDERED: 

(1)  THE  NUMBER  AVAILADLE  FOR  TRAINING 

(2)  THE  NUMBER  INVOLVED  IN  TRAINING  • • v’ 

(3)  THE  NUMBER  TRAINING  AS  A UNIT 

USING  THE  THREE  SPECIFIC  CASE  STUDIES  ILLUSTRATED  IN  . 
PARAGRAPH  2F  ABOVE  WE  CAN  SEE  THE  DIFFERENCES  IN  THE  THREE 
CATEGORIES. 


COMPANY 

JD  CHG 

AVAIL 

%_ 

TRNG 

% 

TRNG  W/UNIT 

% 

11 

141 

103 

73 

61 

43 

57 

40 

*2 

111 

79 

71 

43 

39 

18 

16 

#3 

265 

223 

84 

187 

71 

19 

7 

TOTALS 

517 

405 

78 

291 

56 

94 

18 

THE  ABOVE 

MATRIX 

POINTS 

OUT 

THE 

DIFFERENCES  IN  THE 

THREE 

CATEGORIES.  THE  PERCENTAGES  ON  EACH  CATEGORY  ARE  IN  RELATION 
TO  THE  JD  CHG  FIGURE.  LOOKING  AT  THE  FIGURES  FROM  ANOTHER 
VIEWPOINT,  USING  THE  POPULATION  OF  517  MARINES,  EIGHT  (8) 

OF  EVERY  TEN  (10)  MARINES  ARE  AVAILABLE  FOR  TRAINING.  OF 
THE  EIGHT  (8)  AVAILABLE  FOR  TRAINING,  FIVE  (5)  PARTICIPATE 
IN  SOME  TYPE  OF  TRAINING,  HOWEVER,  ONLY  TWO  (2)  ARE  TRAIN- 
ING AS  PART  OF  THE  UNIT.  IT  IS  MY  OPINION  THAT  THE  OBJEC- 
TIVE OF  THIS  DIVISION  SHOULD  BE  TO  TRAIN  OUR  MARINES  AS  A 
UNIT,  THEREFORE,  THE  FOLLOWING  PARAGRAPHS  DISCUSS  THOSE 
AREAS  WHICH  PREVENT  MARINES  FROM  TRAINING  WITH  THEIR  UNIT. 


. a.  1 


-X..  . 


T iv 


d.  three  major  areas 

(1)  Til  15  TURK  15  AREAS  OF  FAP , SCHOOLS,  AND  NON-T/O 
INTERNAL  BILLETS  AUK  A TREMENDOUS  DRA I N ON  THE  ASSETS  OF 
Till-:  20  MARINE  DIVISION.  EACH  DAY  THE  DIVISION  HAS  124  OFFICERS, 
138  SNCO'S  ANO  1004  ENLISTED  MARINES  DEDICATED  TO  THESE  RE- 
QUIREMENTS. THE  NUMBERS  ALONE  ARE  STAGGERING  HUT  AN  ANALYSIS 
OF  THE  NUMBERS  SHOW  THAT  THESE  COMMITMENTS  ARE  MORE  COSTLY  IN 
TERMS  OF  LEADERSHIP.  WHILE  THE  NUMBER  OF  ENLISTED  IS  SLIGHTLY 
MORE  THAN  THE  M/L  FOR  AN  INFANTRY  BATTALION  (944),  THE  NUMBERS 
OF  OFFICERS  AND  SNCO'S  WOULD  STAFF  THREE  INFANTRY  BATTALIONS. 
FOLLOWING  IS  A BRIEF  SYNOPSIS  OF  THESE  MAJOR  COMMITMENTS: 

(A)  FAP.  THE  AC/S,  G-l  MEMORANDUM  OF  10  AUG  76 
ESTABLISHED  THE  DIVISION  REQUIREMENT  AT  11  OFFICERS,  3 SNCO'S 
AND  2 38  ENLISTED  MARINES. 

(B)  SCHOOLS . TIME  DID  NOT  ALLOW  FOR  DETAILED 
STUDY  OF  CURRENT  SCHOOL  REQUIREMENTS,  HOWEVER,  AT  Till:  TIME  THIS 
STUDY  WAS  CONDUCTED  THIS  DIVISION  HAD  47  OFFICERS,  37  SNCO'S 
AND  580  ENLISTED  MARINES  ATTENDING  SCHOOL. 

(C)  NON  T/P  INTERNAL  BILLETS.  ACCORDING  TO 
A STUDY  RECENTLY  COMPLETED  BY  THE  AC/S,  G-l  THE  FOLLOWING 
INFORMATION  CONCERNING  NON-T/O  INTERNAL  BILLETS  WAS  FORWARDED 
TO  CC.  FMELANT  (CC.  2D  MARDIV  2418107.  SEP  76). 
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1 


U-. 


TOT 


ORG 

KD  GR 

CO  GR 

SNCO 

ENL 

OFF 

ENL 

ADMIN  SEP 

1 

1 

4 

1 

5 

AD  PRO  SCHOOL 

2 

3 

3 

2 

6 

CONG  CORRESPONDENCE 

1 

1 

1 

1 

PERS  STATS 

1 

1 

FORSTAT 

1 

* 

1 

D1V  NCO  SCHOOL 

1 

9 

6 

1 , 

15 

MTU* 

1 

8 

13 

' 1 

21 

DIV  MIMMS  CENTER 

1 

2 

3 

1 

5 

C-5 

3 

1 

1 4 

10 

4 

. 14 

ASST  DIV  INSP 

X 

*1 

2.  . 

- 

CUST  REC  FUND 

1 

CEO  SP  PROJECTS 

1 

i * 

DIV  MT  SCHOOL 

1 

4 

5 

DIV  RECEPTION  CENTER 

1 

5 

6 

FSTU 

6 

28 

28 

6 

56 

CAMP  GEIGER  SUP 

1 

1 

2 

2 

2 

I.ANT  NBC  SCHOOL 

1 

2 

4 

1 

6 

34  MAU 

3 

2 

2 

21 

5 

23 

32  MAU 

2 

2 

3 

3 

4 

6 

38  MAU 

2 

2 

3 

3 

4 

6 

4 MAB 

8 

9 

16 

50 

17 

66 

12  MAB* 

6 

4 

4 

11 

10 

15 

1JVNT  COMM  SCHOOL 

4 

17 

21 

TOTALS 

2T 

nr 

ST 

rar 

nr 

27TT 

THE  STUDY  WICH  PROVIDED 

THESE  NUMBERS 

DEALT 

WITH 

ONLY 

THOSE 

AREAS  WHICH  WERE  REQUIRED  BY  HIGHER  HEADQUARTERS  OR  WHICH 
COULD  BE  JUSTIFIED  BECAUSE  OF  EXISTING  REQUIREMENTS  TO  RESPOND 
TO  HIGHER  HEADQUARTERS  WITH  INFORMATION  ON  A RECURING  BASIS. 
HOWEVER,  THERE  ARE  NUMEROUS  OTHER  REQUIREMENTS  WHICH  FALL 
INTO  THIS  CATEGORY  NON  - T/O  INTERNAL  BILLETS  - WHICH  ARE 

A CONSTANT  DRAIN  ON  MANPOWER  AND  TAKE  MARINES  FROM  THE  FIELD. 


THESE  REQU I REMETNS  INCLUDE: 


I TEC  REQUIREMENTS.  THESE  REQUIREMENTS 
ARE  RECURRING  AND  CAUSE  MARINES  TO  BE  ABSENT  FROM  THEIR  UNITS 
ANYWHERE  FROM  ONE  WEEK  TO  90  dnyn.  RECURRING  REQUIREMENTS 
INCLUDE,  BUT  ARE  NOT  LIMITED  TO  THE  FOLLOWING: 
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a.  PALM  TREE  EXERCISES 


b SOLID  SHIELD 
C NATO  CRUISE 
d ORI/TACTEST 
o FSC  EXERCISE 

2 AREA  GYMS.  EACH  AREA  COMMANDER 
IS  RESPONSIBLE  FOR  THE  GYM  IN  HIS  RESPECTIVE  AREA.  IF  THESE 
GYMS  ARE  GOING  TO  PROVIDE  OUR  MARINES  WITH  THE  RECREATIONAL 
FACILITIES  WE  WANT,  THEN  THEY  MUST  BE  PROPERLY  EQUIPPED, 
MAINTAINED  AND  MANAGED.  NORMALLY  THIS  FUNCTION  TAKES  ONE 
NCO  AND  6-8  ENLISTED  MARINES.  THESE  MARINES  ARE  VAi’  FROM 
THE  INFANTRY  BATTALION  TO  THE  REGIMENTAL  HEADQUARTERS  COMPANY 
AND  WORK  FOR  THE  REGIMENTAL  SPECIAL  SERVICES  OFFICER  ON  A 
FULL  TIME  BASIS. 

3 LEGAL  PERSONNEL.  NON-T/O  LEGAL 
PERSONNEL  RUN  ALL  THE  WAY  FROM  DISCHARGE  CLERKS  IN  THE  INF- 
ANTRY COMPANIES  TO  THE  REGIMENTAL  LEGAL  OFFICER  AND  HIS 
ASSISTANTS.  ADDITIONAL  PERSONNEL  ARE  NEEDED  IN  THIS  AREA 
BECAUSE  OF  THE  WORKLOAD  INVOLVED  IN  ADMINISTERING  OUR  LEGAL 
SYSTEM  AND  IN  PROCESSING  ADMINISTRATIVE  DISCHARGES.  I WOULD 
ESTIMATE  THAT  EACH  INFANTRY  BATTALION  HAS  ONE  (1)  OFFICER,  ONE 
(1)  SNCO  AND  SIX  (6)  ENLISTED  MARINES  WORKING  SOLELY  IN  THIS 
AREA. 


i GUARD  CHIEFS.  ONE  (1)  SNCO  PER 
REGIMENT  TO  PROVIDE  CONTINUITY  TO  THE  AREA  GUARD. 
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5 CAREER  PLANNER.  EACH  INFANTRY 
DATTALION  HAS  ONE  NCO  FILLING  THE  BILLET  OF  CAREER  PLANNER. 
ALTHOUGH  THIS  BILLET  IS  LISTED  AS  AN  ADDITIONAL  DUTY  BY  T/O, 
IT  IS  A FULL  TIME  JOB  FOR  THAT  INDIVIDUAL  ASSIGNED. 


(2)  THE  AREAS  OF  SCHOOLS  AND  NON-T/O  INTERNAL  BILLETS 
ARE  FOREMOST  IN  THE  MINDS  OF  THOSE  COMMANDERS  ECHOING  THE  "WE 
DO  IT  TO  OURSELVES"  PHILSOPHY.  JUST  AS  IMPORTANT  AS  THE 
NUMBER  OF  MARINES  COMMITTED  TO  THESE  AREAS  IS  THE  TYPE  AND 
QUALITY  OF  THE  INDIVIDUAL  AND  THE  RESULTING  TURBULENCE.  EVERY 
REQUIREMENT  HAS  MINIMUM  STANDARDS  WHICH  MUST  BE  MET  BEFORE  AN 
INDIVIDUAL  IS  ACCEPTABLE,  THEREFORE,  THE  UNIT  DOES  NOT  JUST 
LOSE  A MARINE  THEY  LOSE  A"GOOD  MARINE." 


C.  COMPANY  HEADQUARTERS  ELEMENTS.  THIS  AREA  IS  OFTEN 
OVERLOOKED  WHEN  ANALYSING  THE  PERSONNEL  OF  INFANTRY  COMPANY. 
THE  PERSONNEL  OF  THE  COMPANY  HEADQUARTERS  FALL  INTO  THE 
CATEGORY  OF  AVAILABLE  FOR  TRAINING  BUT  SELDOM  PARTICIPATE. 
THE  CURRENT  T/O  - 10I3M  of  18  JUNE  1976  - PROVIDES  FOR  THE 
FOLLOWING  COMPANY  HEADQUARTERS: 


OFF 


ENL 


CO  1 

XO  1 

1ST  SGT  1 

GYSGT  1 

SUPPLY  SGT  1 

PERSONNEL  CHIEF  1 

UNIT  DT ARY  CLERK  1 

PERSONNEL  CLERK  1 

MESSENGER  1 


f TOTAL:  2 OFFICERS  AND  7 ENLISTED 

I 

^ i * 
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THE  NORMAL  COMPANY  HEADQUARTERS  WITHIN  AN  INFANTRY  COMPANY  IS 
DOUBLE  THAT  PRESCRIBED  BY  T/O.  AS  A RESULT  OF  MY  DISCUSSIONS 
WITH  COMPANY  COMMANDERS  AND  EXECUTIVE  OFFICERS  I HAVE  CONSTRUC- 


TED BELOW  A TYPICAL  HEADQUARTERS  FOR  AN  INFANTRY  COMPANY: 


CO 

xo 

1ST  SGT 
GYSGT 

PERSONNEL  CHIEF 

UNIT  DIARY  CLERK 

PERSONNEL  CLERK 

FILES/DIRECTIVES  CLERK 

DISCHARGE/LEGAL  CLERK 

CORRESPONDENCE  CLERK/TYPIST 

DISBURSING  CLERK 

MESSENGER/RUNNER 

TRNG  NCO 

SUPPLY  NCO 

ARMORER 

TOTALS 


OFF  ENL 


1 

1 

1 

1 

2 

1 

1 

1 

1 

1 

1 

1 

2 

2 

t rr- 


D.  FOOD  SERVICE/AREA  GUARD.  WITHIN  THE  DIVISION  THERE 
IS  A REQUIREMENT  FOR  EACH  REGIMENT  TO  OPERATE  A DINING  FACIL- 


ITY AND  AN  AREA  GUARD.  MOST  UNITS  UTILIZE  THE  UNIT  INTEGRITY 
CONCEPT  TO  HANDLE  THESE  COMMITMENTS  AND  ROTATE  THE  RESPONSIBIL- 


ITIES AMONG  UNITS  OF  THE  REGIMENT.  THE  PROBLEM  ENCOUNTERED  IN 
USING  THE  UNIT  INTEGRITY  CONCEPT  IN  THAT  AN  INFANTRY  COMPANY 
THAT  CAN  ONLY  MUSTER  40%  OF  THE  JD  CHG'S  FOR  UNIT  TRAINING 
USUALLY  REQUIRES  AUGMENTATION  TO  HANDLE  FOOD  SERVICE/AREA  GUARD 
COMMITMENTS  BECAUSE  THE  40%  DOESN'T  MEET  THE  REQUIREMENT.  THIS 
AUGMENTATION  NEGATES  THE  VALUE  OF  THE  UNIT  INTEGRITY  CONCEPT. 
BOTH  THE  2D  AND  6TH  MARINES  HAVE  FOUND  IT  NECESSARY  TO  UTIL- 
IZE TWO  INFANTRY  COMPANIES  TO  FULFILL  THE  FOOD  SERVICE/ AREA 
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GUAUl)  COMMITMENTS  UNDER  THE  UNIT  CONCEPT.  AT  PRESENT  DOTH 
REGIMENTS  LEAN  TOWARD  THE  UNIT  INTEGRITY  CONCEPT  FOR  AREA 
GUARD  BUT  ARE  RETURNING  TO  THE  QUOTA  SYSTEM  FOR  PROVIDING 
MESSMEN.  THE  NUMBERS  OF  MARINES  INVOLVED  IN  THESE  COMMIT- 
MENTS ARE  AS  FOLLOWS:  , . %' 

(1)  AREA  GUARD.  THIS  REQUIREMENT  RANGES  FROM  3^-65 
MARINES  DEPENDING  UPON  THE  METHOD  OF  RUNNING  THE  GUARD.  A 
COMPANY  IS  NORMALLY  ASSIGNED  TO  GUARD  DUTY  ON  A MONTHLY 
BASIS.  THE  DIFFERENT  METHODS  UTILIZED  AND  THE  APPROXIMATE 


MEMBERS  ARE: 

(A)  RUNNING  GUARD 35 

CB)  FOUR  RELIEFS 53 

tC)  PORT  AND  STARBOARD 65 


(2)  FOOD  SERVICES.  THE  MESSMEN  REQUIREMENT  TO  OPERATE 
A REGIMENTAL  DINING  FACILITY  VARIES  ACCORDING  TO  THE  NUMBER 
OF  MARINES  THAT  SUBSIST  IN  THE  FACILITY.  ONE  REGIMENT  WITH 
ALL  THREE  BATTALIONS  IN  GARRISON  OPERATE  USING  FOUR  (4)  MESS- 
MEN PER  COMPANY.  THE  TOTAL  COMMITMENT  REACHES  63  WITH  EACH 
BATTALION  PROVIDING  ONE  NCO.  THE  SECOND  REGIMENT  HAS  TWO 
BATTALIONS  IN  GARRISON  AND,  USING  THE  UNIT  CONCEPT,  OPERATES 
WITH  1 OFFICER  AND  46  ENLISTED. 

E.  FST.  THE  REQUIREMENT  TO  TRAIN  FIELD  SERVICE  TRAINEES 
AT  THE  REGIMENTAL  LEVEL  IS  A CONSTANT  DRAIN  ON  MANPOWER  AND 
TIME.  THE  TIME  DEVOTED  TO  THE  TASK  BY  THE  REGIMENTAL  S-3 
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OFFICER  IS  CONSIDERABLE  AND  DETRACTS  FROM  HIS  PLANNING  FOR  AND 
MANAGEMENT  OF  NORMAL  TRAINING  EVOLUTIONS.  THE  DRAWPONE  ON 
MARINES  COMES  IN  THE  FOLLOWING  AREAS: 

(1)  FST'S  IN  TRAINING 

(2)  FST’S  AWAITING  TRAINING 

(3)  FSTU  STAFFS  (SEE  PARAGRAPH  3B) 

(4)  UNIT  OFFICERS/NCOS  INVOLVED  AS  OIC'S  AND  PLATOON 
SGT'S 

(5)  SUPPORT  PERSONNEL  TO  INCLUDE  DRIVERS,  ARMORERS, 
CLERKS,  RANGE  SAFETY  OFFICERS,  AND  RADIO  OPERATORS 

F.  BARRACKS  SECURITY.  EACH  INFANTRY  COMPANY  HAS  THE  RE- 
QUIREMENT FOR  LOCAL  BARRACKS  SECURITY  ON  A CONTINUAL  BASIS. 

THIS  SECURITY  ELEMENT  IS  NECESSARY,  AND  PERHAPS  MOST  IMPORTANT, 
WHEN  THE  UNIT  IS  TRAINING  IN  THE  FIELD  OR  OUTSIDE  THE  CAMP 
LEJEUNE  TRAINING  AREAS.  THE  NUMBER  OF  MARINES  ASSIGNED  BARRACKS 
SECURITY  DUTY  ON  A l&ORMAL  DAY  VARIES  GREATLY  WITHIN  THE  DIVISION. 
THE  MINIMUM  REQUIREMENT  TER  COMPANY  IS  FOR  EIGHT  (8),  BROKEN 
DOWN  AS  FOLLOWS: 

DUTY  NCO  1 

ASSIST  DUTY  NCO  1 

BARRACKS  SENTRIES  6 

G.  SHORT  FUZE  EVENTS.  IN  MY  DISCUSSION  WITH  BATTALION/ 

COMPANY  OFFICERS  THE  AREAS  WHICH  SEEM  TO  IRRITATE  THEM  MOST 
ARE  THOSE  WHICH  REQUIRE  IMMEDIATE  ACTION  ON  A SHORT-FUZE  BASIS. 
NOT  ONLY  IX)  THESE  EVENTS  ADVERSELY  IMPACT  ON  THEIR  NUMBER  OF 
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MARINES  IN  TRAINING  RUT  THEY  ALSO  DISRUPT  UNIT  TRAINING  PLANS/ 
SCHEDULES  AND  LEAVE  THE  SMALL  UNIT  COMMANDER  WITH  THE  IMPRESS- 
ION THAT  HE  CAN'T  DO  ANYTHING  ON  HIS  OWN.  EVENTS  WHICH  FALL 
INTO  THIS  CATEGORY  INCLUDE  BUT  ARE  NOT  LIMITED  TO:  • • *' 

(1)  QUICK  FILL  SCHOOL  QUOTAS  (SNCO  ACADEMY) 

(2)  LAST  MINUTE  SCHEDULE  CHANGES  (AAF,  CD  COMMITMENTS) 

(3)  TESTING  PROGRAMS  (MCI) 

(4)  CAREER  PLANNER  (HQMC)  INTERVIEWS 

(5)  INVENTORIES  (SPECIAL  SERVICES,  BASE  CONTROLLED) 

4.  CONCLUSIONS/CONSIDERATIONS . AS  THE  RESULT  OF  THE  INFOR- 
MATION GAINED  DURING  THIS  STUDY  THE  FOLLOWING  CONCLUSIONS  AND 
CONSIDERATIONS  FOR  FUTURE  ACTIONS  ARE  OFFERED: 

A.  THAT  A DETAILED  STUDY  OF  THE  AREAS  OF  SCHOOL  REQUIRE- 
MENTS AND  NON-T/O  INTERNAL  BILLETS  IS  REQUIRED.  THIS  STUDY 
SHOULD  BE  MADE  WITH  THE  VIEW  TOWARD  REDUCTION  OF  SCHOOL  QUOTAS 
AND  THE  ELIMINATION  OF  NON-T/O  INTERNAL  BILLETS. 

B.  THAT  UNDER  THE  EXISTING  CONDITIONS  AN  INFANTRY  COMPANY 
CANNOT  ATTAIN  THE  GOAL  OF  50%  JD  CHG'S  AT  UNIT  TRAINING  ON  A 
CONS  I STENT  HAS I S . 

C.  THAT  THE  OPERATIONAL  TEMPO  OF  THIS  DIVISION  MUST  BE 
SLOWED  DOWN  TO  ALLOW  ADEQUATE  TIME  FOR  EFFECTIVE  TRAINING. 

D.  THAT  THE  DRIVE  IN  THIS  DIVISION  SHOULD  BE  TO  CREATE 

AN  ENVIRONMENT  CONDUCIVE  TO  UNIT  TRAINING.  A SOLID  PLAN  SHOULD 
BE  PRODUCED  BY  THIS  HEADQUARTERS  WHICH  PROJECTS  ALL  TRAINING, 
EMPLOYMENTS  AND  EXERCISES.  THIS  PLAN  SHOULD  BE  PUBLISHED  FOR 
18  MONTH  CYCLE,  BE  COMPLETE  WITH  REALISTIC  OBJECTIVES  AND  BE 
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ADHERED  TO  RELIGIOUSLY.  , CHANGES  AMD  ADDITIONAL  COMMITMENTS 
fMjjjr?)  ^a*iC4*CSC  A /Lo  J+XCa  M*tC'C*rM»«A  >U^/^ 

iMUUT  be^able  to  plan  andt-xecute  in  accordance  with  this  plan 

WITH  NO  OUTSIDE  INTERFERENCE.  THE  PLAN  SHOULD  SCHEDULE  BLOCK 
TRAINING  FOR  HALF  THE  UNIT'S  TRAINING  TIME  LEAVING  THE  REMAIN- 
ING HALF  FOR  THE  COMMANDER  TO  TRAIN  AS  HE  DESIRES. 

• 

E.  THAT  THE  UNIT  CONCEPT  SHOULD  BE  STRESSED  FOR  ALL 
TRAINING  EVOLUTIONS  AND,  WHERE  POSSIBLE,  UTILIZED  TO  MEET 
TRAINING/SUPPORT  REQUIREMENTS  SUCH  AS  AREA  GUARD,  FOOD  SERVICE, 
RIFLE  RANGE,  ETC.  THAT  BLOCKS  OF  TRAINING,  ORIENTED  TOWARD 
ALLOWING  AN  INFANTRY  COMPANY  TO  TRAIN  AS  A UNIT  WITHOUT  INTER- 
FERENCE, SHOULD  CONTINUE  TO  BE  ESTABLISHED,  SCHEDULED  AND 
MANAGED  BY  THIS  HEADQUARTERS. 

F.  THAT  IN  INSTITUTING  BLOCK  TRAINING  WE  KEEP  IT  IN  THE 
PROPER  PROSPECTIVE  AND  NOT  ALLOW  BLOCK  TRAINING  TO  BECOME  AN 
END  IN  ITSELF.  OUR  OVERALL  OBJECTIVE  MUST  REMAIN  TO  PROVIDE 
MORE  READY,  BETTER  TRAINED  MARINES  AND  UNITS  TO  MEET  OUR  STAND- 
ING COMMITMENTS  AND  CONTINGENCIES. 

G.  THAT  A CONSCIENTIOUS  EFFORT  IS  BEING  MADE  BY  COMMANDERS 
AT  ALL  LEVELS  TO  UPGRADE  THE  LEVEL  OF  TRAINING  AND  TO  MATTAIN 
THE  ESTABLISHED  STANDARD  FOR  PARTICIPATION  IN  TRAINING.  STEPS 
ARE  HEINC  TAKEN  TO  REDUCE  ADMINISTRATION,  SUPPORT  AND  SECURITY 
PERSONNEL  IN  THE  INTEREST  OF  GETTING  MORE  MARINES  TO  THE  FIELD. 
HOWEVER,  WHILE  THESE  EFFORTS  MAY  RESULT  IN  A FEW  MORE  MARINES 
GETTING  TRAINED,  IT  WILL  TAKE  DRASTIC  ACTION  BY  THIS  HEADQUARTERS 
BEFORE  A SIGNIFICANT  IMPROVEMENT  CAN  BE  REALIZED.  THIS  ACTION 
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MUST  BE  OF  SUCH  CONSEQUENCE  THAT  THE  ATTENTION  OF  THE  ENTIRE 
DIVISION  IS  ATTUNED  TO  THIS  PRODLEM. 

5.  RECOMMENDATIONS 

A.  THAT  THE  NUMBER  OF  NCO  SCHOOL  CLASSES  PER  YEAR  BE 

REDUCED  FROM  FOURTEEN  (14)  TO  SEVEN  (7),  AND  THE  TIME  SAVED 

• » 

BE  USED  BY  THE  NCO  SCHOOL  STAFF  TO  DEVELOP  AND  PRESENT . CERTAIN 
PERIODS  OF  BLOCK  TRAINING. 

B.  THAT  A DETAILED  STUDY  BE  CONDUCTED  OF  THE  AREAS  OF 
SCHOOL  REQUIREMENTS  AND  NON-T/O  INTERNAL  BILLETS,  WITH  THE 
VIEW  TOWARD  REDUCTION  OF  SCHOOL  QUOTAS  AND  NON-T/O  INTERNAL 
BILLETS. 

C.  THAT  CONSIDERATION  BE  GIVEN  TO  REDUCING  ADMIN  PRO- 
CEDURES SCHOOL.  THAT  THE  PERSONNEL  NOW  STAFFING  THIS  SCHOOL 
BE  COMBINED  WITH  THE  NCO ' S FROM  THE  DIVISION  RECEPTION  CENTER 
TO  FORM  A DIVISION  SUB-UNIT  WHICH  WOULD  HANDLE,  PROCESS  AND 
ADMINISTER  ALL  RETURN  DESERTERS  AND  ADMINISTRATIVE  SEPARATIONS 
THUS  RELIEVING  THE  COMPANY  COMMANDER  OF  TREMENDOUS  BURDEN. 

D.  THAT  COMMANDERS  AT  ALL  LEVELS  BE  DIRECTED  TO  STREAMLINE 
THEIR  HE A DQU ART E RS / ADM I N ELEMENTS  LIMITING  THESE  SECTIONS 

TO  MINIMUM  NECESSARY  DURING  NORMAL  PEACETIME  ENVIRONMENT. 

E.  THAT  A REVIEW  BE  MADE  OF  THE  G-5  SECTION  OF  THIS 
DIVISION  TO  DETERMINE  THE  POSSIBILITY  OF  REDUCING  THIS  SECTION 
AND  SHIFTING  CERTAIN  RESPONSIBILITIES  TO  OTHER  STAFF  SECTIONS 
WITHIN  THIS  HEADQUARTERS. 
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DIVISION  BULLETIN  1900,  DATED  9 DECEMBER  1975 
SETTING  FORTH  GUIDANCE  ON  THE  MARINE  CORPS 
EXPEDITIOUS  DISCHARGE  PROGRAM 


SOURCE:  Official  Records  of  2nd  Marine  Division,  Camp 
Camp  Lejeune,  N.C. 


UNITED  STATES  MARINE  CORPS 
2D  MARINE  DIVISION,  FLEET  MARINE  FORCE 
CAMP  LEJEUNE , NORTH  CAROLINA  28542 


DivBul  1900 
7/WPL/aef 

9 DEC  1975 
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DIVISION  BULLETIN  1900 

From:  Commanding  General 

To:  Distribution  List 

Subj : Marine  Corps  Expeditious  Discharge  Program 

Ref:  (a)  MCBul  1900  of  12  Nov  1975 

(b)  MCO  P1900.16A,  MARCORSEPMAN 

1.  Purpose . To  implement  the  subject  program  within  this 
Division  and  to  provide  background  data  on  administrative 
discharges  as  guidance  to  commanders  exercising  special 
court-martial  jurisdiction. 

2.  Background.  Reference  (a)  established  the  Expeditious 
Discharge  Program  for  those  Marines  who  have  clearly  demon- 
strated nonproductivity  which,  if  allowed  to  continue, 
would  lead  to  an  undesirable  or  punitive  discharge. 


a.  Since  April  1975,  the  Commanding  General  has  direct- 
ed a total  of  1,390  administrative  discharges.  Of  this 
total,  1,226  have  been  undesirable  discharges  and  164  un- 
suitable discharges. 

b.  In  many  cases,  it  has  been  difficult  to  categorize 
a case  as  warranting  an  undesirable  or  unsuitable  discharge. 
Furthermore,  many  of  the  cases  contain  early  indications 
that  the  Marine  in  question  has  no  motivation  for  productive 
service . 

3.  Policy.  Reference  (a)  outlines  the  Commandant's  desire 
and  the  desires  of  the  Commanding  General. 

4.  Character  of  Discharge.  Commanding  officers  exercising 
special  court-martial  jurisdiction  shall  ensure  that  each 
member  discharged  receives  the  type  of  discharge  as  warranted 
by  his  service  record.  Furthermore,  attention  is  directed 

to  paragraphs  6003  and  6004  of  reference  (b) , which  defines 
honorable  and  general  discharges.  Attention  is  also  directed 
to  the  fact  that  only  the  Commanding  General  is  authorized 
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to  direct  the  issuances  of  an  honorable  discharge  in  lieu  of 
a general  discharge. 

5.  Forms  and  Reports  Required.  Enclosures  (1)  and  (2)  to 
reference  (a)  will  be  made  available  through  Marine  Corps 
Base  self-service  thereby  precluding  the  need  for  unit 
reproduction.  A copy  of  the  discharge  directive  will  be 
required  by  this  Headquarters  (Adj),  and  will  serve  as  the 
required  report.  Prompt  submission  of  unit  diaries  and 
accurate  reporting  is  mandatory. 

6.  Action.  Commanding  officers  shall  ensure  that  the  policy 
and  the  spirit  of  reference  (a)  are  strictly  observed.  Those 
members  deserving  an  undesirable  discharge  or  punitive  action 
will  be  referred  through  the  normal  command/staff  channels. 

a.  When  the  individual  is  notified  by  his  commanding 
officer  that  he  is  being  referred  for  discharge  under  the 
subject  program,  a discharge  physical  examination  will  be 
requested  concurrently. 

b.  Commanding  officers  exercising  special  court-martial 
jurisdiction  shall  ensure  that  each  member  discharged  falls 
under  the  scope  of  the  program  as  defined  in  paragraph  four 
of  reference  (a) . For  consistency  of  action,  regimental 
commanders  will  review  all  discharges  directed  prior  to 
their  being  effected.  The  Assistant  Chief  of  Staff,  G-l 
will  represent  the  Commanding  General  as  the  reviewing 
officer  for  all  separate  battalion  commanders. 

7.  Self-Cancellation.  31  October  1976 
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APPENDIX  XXV 


RIGHTS  OF  NAVY  AND  MARINE  CORPS  RESPONDENTS 
DURING  ADMINISTRATIVE  DISCHARGE  PROCEEDINGS 


r 


SOURCE:  Civil  Law  Study  Guide,  Naval  Justice  School, 

Newport,  R.  I.,  Revised  November  1977. 
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ADMINISTRATIVE  DISCHARGE  PROCESSING  AND  REVIEW 


0701  PROCESSING  AN  APPLICANT  FOR  DISCHARGE  BY  REASONS  OF  UNSUITABILITY , 
PERSONAL  USE  OF  DRUGS,  OR  MISCONDUCT 

a.  Before  potential  candidates  lor  administrative  discharges  by 
reason  of  the  grounds  listed  below  can  be  processed,  notice, 
counseling,  and  a reasonable  time  to  correct  deficiencies 
must  be  provided,  in  certain  instances,  as  discussed  in  the 
foregoing  chapter.  The  next  three  subparagraphs  describe  the 
rights  of  the  respondent  in  regard  to  the  three  major  grounds: 
Unsuitability,  Personal  Use  of  Drugs,  and  Misconduct. 

b.  Unsuitability  (3420184;  oOltH*;  Personal  Use  of  Drugs  (3420183) 

(1)  Candidates  for  discharge  who  have  less  than  eight  years 
active  duty  have  the  following  rights,  and  the  procedures 
described  below  apply.  (NOTE:  With  Personal  Use  of  Drugs, 
there  is  no  eight  year  restriction;  however,  discharge 
processing  should  not  be  initiated  until  aLl  attempts 
have  been  exhausted  to  complete  a minimum  of  30  days 
counseling  or  rehabilitative  assistance.  ) 

(aj  Rights: 

-1-  To  be  informed  in  writing  of  the  proposed 
discharge,  specifically  stating  the  reason 
or  reasons ; 

-2-  To  be  afforded  an  opportunity  to  make  a 
statement  in  writing;  but 

-3-  No  right  to  present  his  case  to,  or  have  it 

otherwise  heard  by,  an  Administrative  Discharge 
Board,  exists. 

NOTE:  Where  the  service  member  declines  to 
malte  a statement,  this  declination  is  to  be 
obtained  in  writing,  incorporated  in  the  case 
file,  and  followed  with  signed  entries  on 
page  11  (USMC ) or  page  13  (USN)  of  his  ser- 
vice record,  as  appropriate. 

• 

-4-  Be  a Horded  the  opportunity  to  consult  with 
a lawyer  within  the  meaning  of  Article  27b, 

UCMJ,  providing  performance  marks  would 
result  in  a General  vice  Honorable  Discharge. 


♦All  references  are 
indicated. 
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It'  meinlier  is  entitled  to  and  requests  counsel, 
and  if  one  is  not  available,  discharge  pro- 
ceedings must  lie  Field  in  atieyance  until  sucli 
time  as  one  is  avallat>le.  (3420184.5).  The 
Marines  Ftave  no  specific  rule  like  this;  however, 

6025. c would  seem  to  indicate  they  intend  to 
follow  the  DOP  directive  1332.14  of  3 Sept  1975. 

(b)  Documentary  matters  to  lie  forwarded  wlien  processing: 

-1-  A copy  of  the  letter  notifying  the  member  of  the 
reason(s)  for  the  administrative  processing  and 
his  rights; 

-2-  The  memFier's  signed  statement  of  awareness; 

-3-  Tf  applicable,  the  memFier's  declaration  to  consult 
with,  or  waive  opportunity  to  consult  with,  counsel; 

-4-  The  member's  signed  statement  in  his  own  heFialf  or 
his  declination  in  writing; 

-5-  Psychiatric  or  medical  evaluations,  details  of  ttie 
drug  atmse,  where  appropriate,  supporting  the  basis 
for  discliarge , except  in  inaptitude  cases; 

—6—  Copy  of  page  9,  Service  Record; 

-7-  Copy  of  page  11  (USMC)  or  page  13  (USN)  as  appropriate; 

_8-  CO 'a  comments  and  recommendations. 

(2)  Candidates  with  eight  or  more  years  total  active  duty 

sFiall  tie  afforded  an  opportunity  to  request  or  waive,  uT 
writing,  any  or  all  of  the  following  privileges:  (if  held 
by  civil  authorities  or  not  on  active  duty,  this  may  be 
accomplished  by  registered  mail. 1 

(a)  To  have  Fiis  case  heard  F>y  an  Administrative  Discharge 

hoard  of  not  less  than  three  officers; 

(Ft)  To  appear  in  person  lie  fore  such  Board  (unless  in  civil 

confinement  or  otherwise  unavailable); 

(c)  To  be  represented  by  counsel,  a lawyer  witliin  the 

meaning  of  Article  27(F>1(1),  UCMd. 


N0T1.:  Where  used  in  this  chapter,  ttie  term  "hoard"  refers  to 
Administrative  Discharge  hoard. 
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(d)  To  submit  statements  in  his  own  behalf; 

(•)  To  waive  the  above  rights  in  writing.  Prior  to 
declaring  his  intentions  concerning  the  above 
rights,  the  member  must  be  given  an  opportunity 
to  consult  with  counsel  (a  lawyer  within  the 
meaning  of  Article  27(b)(1),  UCMJ.  If  the  member 
waives  his  rights,  include  the  same  information 
as  required  above  plus  a signed  copy  of  the  waiver. 

If  the  member  requests  an  Administrative  Discharge 
Board,  comply  with  the  procedures  established  for 
such  cases. 

(3)  Marine  Corps  — Practice  is  virtually  the  same  (see  6016; 

6023.1a,b,c)  except; 

(a)  Member  advised  of  purpose  and  scope  of  Navy  Discharge 
Review  Board  and  Board  for  Correction  of  Navy  Records. 

(b)  If  27(b)  counsel  is  unavailable  for  representation 
before  the  Board,  appropriate  authority  may  certify 
on  the  permanent  record  the  nonavailability  of  a 
lawyer  so  qualified  and  set  forth  the  qualifications 
of  the  substituted  nonlawyer  counsel. 

(c)  Member  told  that  before  waiving  any  of  his  rights 
it  would  be  to  his  advantage  to  consult  with  a 
counsel  and  that  he  will  be  given  an  opportunity 
to  do  so. 


Misconduct  (3420185) 

(1)  In  each  case  processed  in  accordance  with  this  article, 
the  member,  if  his  whereabouts  is  known,  must  be  informed 
in  writing  as  to  the  circumstances  which  are  the  basis  for 
the  contemplated  action  and  must  be  afforded  an  opportunity 
to  request  or  waive,  in  writing,  any  or  all  of  the  following 
privileges.  If  held  by  civil  authorities  or  not  on  active 
duty,  the  member  will  be  assigned  a military  lavyer  counsel 
who  shall  inform  the  member  of  his  rights  and  privileges. 

The  military  counsel  may  accomplish  this  by  registered  mail 
if  the  member  does  not  reside  or  is  not  confined  in  the 
local  area.  The  respondent  has  a right: 

(a)  To  have  his  case  heard  ly  a Board  of  not  less  than 
three  officers; 

(b)  To  appear  in  person  before  such  Board  (unless  in 
civil  confinement  or  otherwise  unavailable); 
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(c)  To  l«  represented  l>y  counsel.;  and 

(d)  To  submit  statements  in  his  own  behalf;  or 

(e)  To  waive  any  or  all  the  above  rights  in  writing. 

Prior  to  declaring  his  intentions  concerning  the 
above  rights,  the  member  shall  consult  with  counsel. 

If  the  respondent  is  in  civil  confinement  or  is  not 
reasonably  available,  consultation  with  counsel  may 
be  accomplished  by  mail.  If  the  member  requests  that 
his  case  be  heard  by  a board  of  officers,  the  command- 
ing officer  shall  convene  an  Administrative  Discharge 
Board.  In  the  event  the  member  refuses  to  request  or 
waive  his  privileges,  a page  13  entry  of  explanation 
will  be  made  and  forwarded,  along  with  other  enclo- 
sures, to  the  Chief  of  Naval  Personnel  (Discharge 
Authority).  The  member  shall  be  informed  that  his 
refusal  to  request  or  waive  his  rights  will  l*e 
treated  as  a request  for  these  rights,  and  the  case 
will  be  processed  as  if  the  member  had  requested  all 
of  his  rights . 

(2)  Marine  Corps  — Procedure  is  virtually  the  same  (see  6018, 
60231,  out  note  exception  noted  in  Section  0701b(3)(c) 
cited  above. 


(1)  While  counseling  is  required  for  most  conduct  which  may 
give  rise  to  separation  for  Unsuitability  or  Misconduct, 
the  absence  of  counseling  does  not  preclude  the  member's 
being  processed.  However,  the  Administrative  Discharge 
Board  and  Discharge  Authority-  may  take  this  factor  into 
consideration. 


(2)  Service  members  must  be  afforded  the  opportunity  to  consult 
with  lawyer  counsel  prior  to  determining  whether  to  exercise 
or  waive  their  rights.  Any  or  all  rights  may  be  waived. 


e.  Agreement  between  Respondent  and  Commanding  Officer  to  Waive 
Administrative  Discharge  Board  and  to  Accept  an  Administrative 
Discharge  Under  Honorable  Conditions 


The  Navy  allows  a member  who  is  being  processed  for  an 
OTHC  Discharge  to  approach  his  commanding  officer  with 

an  offer  to  waive  his  right  to  an  Administrative  Discharge 
Board  in  exchange  for  a discharge  under  honorable  conditions. 
The  commanding  officer  now  has  the  authority  to  accept  such  an 
offer  and  bind  the  CNP.  This  applies  in  cases  of  misconduct. 
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and  a formal  agreement,  as  set  forth  in  BUPERSMAN  3420186, 
along  with  the  correspondence  required  by  3420185,  is  for- 
warded to  the  Chief  of  Naval  Personnel.  Counseling  by  a 
lawyer  is  a necessary  part  of  this  procedure.  The  request 
must  be  initiated  by  the  service  member,  but  the  commanding 
officer  may  or  may  not  enter  into  the  agreement  at  his 
discretion.  The  member  being  processed  must  have  indicated, 
in  writing,  his  desire  to  exercise  his  rights  before  he  can 
agree  to  waive  them. 

NOTE:  The  Marine  Corps  has  no  such  rule. 

0702  ADMINISTRATIVE  DISCHARGE  BOARDS  (3420187;  6024) 

a.  An  Administrative  Discharge  Board  may,  by  written  order, 
be  appointed  by  the  following: 

(1)  In  the  Navy,  any  commanding  officer 

(2)  In  the  Marine  Corps: 

(a)  Any  commander  exercising  GCM  authority;  or 

(b)  A District  Director  of  a Marine  Corps  District;  or 

(c)  Any  Commanding  Officer  of  a Marine  Barracks;  or 

(d)  Any  subordinate  Commanding  Officer  or  Officer  in 
Charge  authorized  by  a competent  Commanding  Officer 
who  has  GCM  authority. 

b.  Administrative  Discharge  Boards  are  composed  of  three  or 
more  experienced  officers  of  the  Naval  service,  on  active 
duty,  at  least  one  of  whom  is  the  rank  of  Lieutenant 
Commander  or  Major  or  higher  (0-4). 

(1)  Officers  on  active  duty,  whether  Regular  or  Reserve, 
may  sit. 

(2)  Where  the  respondent  is  a member  of  the  Reserve,  a 
majority  of  the  Board  should  be  Reservists,  if 
reasonably  available. 

(a)  If  a majority  of  Reservists  is  not  available, 
one  member  must  be  a Reservist  (3420187;  6024). 

(b)  The  convening  authority  must  certify  in  the 
record  the  reasons  for  the  unavailability  of 
the  other  Reservists  (6024.2c). 


(3)  Where  the  respondent  i9  a woman,  one  member  must  be 
a woman,  upon  the  written  request  of  the  respondent. 
(3420187}  6024) 

(4)  Minority  Membership 

(a)  If  the  respondent  is  a member  of  a minority  group, 
the  membership  of  the  Board  should,  upon  the  written 
request  of  the  respondent,  include  a minority  member, 
normally  of  the  same  ethnic  origin.  (3420187;  6024. 2d) 

(5)  Odd  number  appointments 

(a)  In  the  Navy,  BUreRSMAN  recommends  appointment  of  an 
odd  number  of  board  members  in  order  to  avoid  evenly 
divided  decisions.  (3420187) 

(b)  The  foregoing  requirement  is  not  articulated  in  the 
MARC0RSEPMAN. 

c.  The  convening  authority  shall  further  detail  an  officer  on 
active  duty  as  Recorder  and,  where  desired,  an  Assistant  Re- 
corder who  may,  upon  the  direction  of  the  Recorder,  perform 
any  duty  required  of  the  Recorder. 

He  should  be  an  experienced  officer  and  can  be  either  a 
warrant  or  commissioned  officer.  (3420187.1c;  6024.2a) 

In  the  Marine  Corps,  like  the  Navy,  the  Recorder  may  be 
a lawyer  within  the  meaning  of  Article  27(b),  UCMJ.  If, 
however,  a respondent  is  in  the  Marine  Corp9  and  repre- 
sented by  counsel,  the  Recorder  may  not  possess  any 
greater  legal  qualifications  than  respondent's  counsel. 
(6024.2a).  Obviously,  the  same  rule  applies  in  the  Navy. 

His  duties  include  clerical  and  preliminary  preparation 
as  well  as  presenting  to  the  Board,  in  an  impartial 
manner,  all  available  information  concerning  the  res- 
pondent. 

(a)  He  conducts  a preliminary  review  of  available  evidence. 

(b)  He  interviews  prospective  witnesses  (determining  whom 
to  call). 

(c)  He  arranges  for  the  attendance  of  all  witnesses  for 
the  government  and  military  witnesses  for  the  res- 
pondent. 

(d)  He  arranges  for  the  hearing  after  consulting  with 
the  Board's  Senior  Member  or  Chairman  and  respondent's 
counsel.  (6024.2a) 


(1) 

(2) 

(3) 
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(e)  He  may  not  attend  the  closed  sessions  of  the 
Board  nor  participate  in  the  determination  of 

the  Board's  findings,  opinions  and  recommendations. 
(3420187;  6024). 

(f)  He  prepares  the  report  and  record  of  the  Board 
which,  together  with  all  allied  papers,  are  for- 
warded through  the  chain  of  command . 

-1-  Usually  a summarized  (vice  a verbatim) 
record  of  the  testimony  before  the  Board 
is  sufficient. 

-2-  In  the  Navy,  verbatim  transcripts  are 
discretionary  with  the  Senior  Member  or 
the  Recorder  (3420187. Id)  while,  in  the 
Marine  Corps , they  are  subject  to  the 
discretion  of  the  Convening  Authority 
or  the  Chairman  (6024.2a). 

d.  There  is  no  requirement  that  a reporter  be  appointed.  t 
However,  where  witnesses  are  expected  to  testify,  the 
presence  of  a reporter  is  desirable. 

e.  The  Hearing  Procedure  before  the  Board 

(1)  An  Administrative  Discharge  Board  functions  as  an 
administrative  rather  than  a judicial  body;  conse- 
quently, the  rules  of  evidence  which  prevail  at  trials 
by  court-martial  do  not  apply. 

(a)  The  Board  should  consider  any  competent  evidence 
which  is  relevant  and  material  to  the  case,  subject 
to  its  discretion;  but 

(b)  Whatever  evidence  it  considers  must  be  made  avail- 
able to  the  respondent  prior  to  the  hearing 
(3420187;  6024);  and 

(c)  It  should  not  exclude  evidence  simply  because 
could  have  been  excluded  at  a trial  by  court- 
martial  (3420187;  6024). 

(d)  The  Marine  Corps  provides  that  Boards  shall  not 
be  provided  any  of  the  following:  (6024.3m) 

-1-  Information  concerning  polygraph  examinations 
unless  raised  by  respondent;  or 


-2-  Those  portions  of  Investigative  reports  which  cannot 
be  made  available  to  counsel  for  the  repondent  (i.e.  , 

N1S  investigator's  summary). 

NOTE:  The  Navy  has  a provision  relative  to  N1S  Investigations 
which  is  similar  to  the  Marine  Corps  prohibition. 

(2)  Witnesses  are  normally  sworn  and  testify  under  oath  or  affirmation. 

All  witnesses  are  subject  to  cross  examination  on  their  testimony 
and  general  credibility. 

(3)  The  respondent  may  be  sworn  and  testify  at  his  election.  If  he 
testifies  (under  oath)  he  may  be  cross-examined.  The  respondent 
has  a second  option  which  is  to  present  a statement  (presumably 
not  under  oath).  If  he  wishes  to  make  a statement,  oral  or 
written,  he  may  not  be  cross-examined  upon  this  statement.  NOTE : 

The  Marine  Corps  articulates  this  rule;  the  Navy  does  so  only  to 
a lesser  extent.  (3420187. 4f;  6024. 3e  and  6024.7c). 

(4)  *A11  witnesses,  civilian  or  military,  including  the  respondent, 
must  be  advised  of  their  rights  under  the  Privacy  Act,  10  USC 
552a,  in  accordance  with  BuPers  Manual  3420187(6) (c) . 

(5)  At  the  outset  of  the  hearing,  the  Chairman  or  Senior  Member  should 
Inquire  of  the  respondent  concerning  his  knowledge  of  his  rights. 

These  rights  vary,  depending  again  on  the  branch  of  service.  They 
consist  of  the  following: 

(a)  To  appear  in  person,  with  or  without  counsel,  or,  in  his  absence, 
have  counsel  represent  him  at  all  open  Board  proceedings; 

(b)  To  challenge  any  voting  member  of  the  Board,  for  cause  only 
(that  the  member  cannot  render  a fair  and  impartial  decision) ; 

-1-  In  the  Navy,  if  a member  is  challenged,  the  Convening 

Authority  decides  the  challenge  after  considering  its  cir- 
cumstances and  the  recommendations  of  the  other  Board 
members  (3420187.4b). 

-2-  In  the  Marine  Corps,  the  Board  itself  determines  the  pro- 
priety of  a challenge  to  any  member,  after  excluding  that 
member.  A tie  vote  or  majority  vote  in  favor  of  sustaining 
the  challenge  disqualifies  that  member  from  sitting. 

(6024. 3(1) (2) ) . 

(c)  To  submit  an  oral  or  written  statement  in  his  own  behalf; 
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(d)  To  request  the  appearance  of  witnesses  on  his 
behalf}  the  Board  (Navy)  or  Convening  Authority 
(Marine  Corps)  will  invite  the  witnesses  to 
attend  if  it  considers  the  witness 's  testimony 
material  to  the  case: 

-1-  Civilian  and  inactive  military  witnesses 
must  attend  voluntarily; 

-2-  If  an  active  duty  military  witness  does 
not  attend,  the  record  should  show  the 
reason  for  his  absence. 

(e)  To  submit,  either  before  the  Board  convenes  or 
during  its  proceedings,  any  sworn  or  unsworn 
statements,  depositions,  affidavits,  certificates 
or  stipulations,  including  depositions  of  witnesses 
not  reasonably  available  or  unwilling  to  appear 
voluntarily: 

(f)  To  testify  under  oath  and  submit  to  cross- 
examination  or,  in  the  alternative,  to  make 
(or  submit)  an  unsworn  statement  and  not  be 
cross-examined ; 

(g)  To  question  any  witness  who  appears  before  the 
Board; 

(h)  To  examine  all  documents,  reports,  statements  and 
evidence  available  to  the  Board; 

(i)  To  be  apprised  of  and  to  interview  all  witnesses 
to  be  called; 

( j ) To  have  witnesses  excluded  except  while  testifying 
(6024. 3p;  3420187.6b); 

(k)  To  make  argument. 

NOTE:  A failure  on  the  part  of  the  respondent  to 
exercise  any  of  these  rights  after  being  advised  of 
them  will  not  bar  the  Board  proceeding. 

(6)  As  a practical  matter,  in  both  the  Navy  and  Marine  Corps, 
since  the  rules  of  evidence  do  not  apply  to  Administra- 
tive Discharge  Board  hearings,  objections  will  be  noted 
for  the  record,  the  Board  will  hear  the  evidence,  and  it 
will  proceed  with  the  hearing.  Of  course,  the  Board 
could  refuse  to  consider  any  matters  which  it  felt  were 
irrelevant,  immaterial,  or  unnecessarily  repetitive  or 
cumulative.  By  and  large,  however,  the  Board  will  consider 


XXV-9 


all  matters  which  have  a bearing  on  the  case.  Normally, 
the  Senior  Member  or  Chairman  will  have  cognizance  over 
natters  relating  to  procedure.  (3420187.4).  In  the 
case-  of  a challenge,  in  the  Navy  the  nalter  is  referred 
to  the  convening  authority.  In  the  Marino  Corps,  alter 
the  challenged  member  has  been  examined  and  made  any 
statement  he  desires  to  make,  the  Board  in  closed  session 
(with  the  challenged  member  excluded)  votes  upon  the 
challenge.  A tie  vote  will  result  in  the  member  being 
disqualified.  (3420187.4b;  (>024.31). 

(7)  The  Recorder  presents  the  case  for  the  government,  pro- 
viding the  Board  with  complete  and  impartial  information. 
The  procedure  for  examination  of  each  witness  should  be 
like  that  prescribed  for  trials  bv  court-martial:  direct 
examination  by  the  counsel  calling  the  witness;  cross 
examination  by  the  counsel  for  the  other  side;  re-direct 
examination  by  the  side  calling  the  witness;  re-cross 
examination  by  the  adversary;  questions  posed  (if  any) 
by  members  of  the  Roard. 

(8)  Next,  the  respondent  lias  the  opportunity  to  present 
matters  in  his  behalf.  The  Board  proceedings  should  be 
sufficiently  formal  so  as  to  allow  the  respondent  full 
opportunity  to  present  his  case  and  exercise  bis  rights. 
Where  witnesses  are  called  by  the  respondent,  the  exami- 
nation procedures  outlined  above  apply. 

(9)  following  any  matters  presented  by  the  respondent,  the 
Recorder  may.  when  he  deems  it  appropriate,  present  re- 
buttal evidence.  When  the  Recorder  introduces  rebuttal 
evidence,  the  respondent  is  entitled  to  do  likewise. 

(10)  Finally,  prior  to  closing  to  deliberate,  the  Board  may 
call  any  witnesses  or  hear  other  evidence  it  deems 
appropriate . 

(ll)  During  the  Board's  closed  sessions,  members  should  rely 
on  their  judgment  and  experience  in  determining  the 
weight  and  credibility  to  be  given  to  the  materials 
presented.  BUPERSMAN  is  silent  on  the  subject  of  burden 
of  proof  and  standards  of  proof.  The  MARCORSEFMAN  states 
that  the  burden  is  on  the  government  and  the  standard  of 
proof  to  be  employed  is  the  "preponderance  of  evidence" 
test. 

(a)  The  Board  must  make: 

-1-  Findings  of  fact; 

-2-  Recommendations  as  to  retention  or  discharge. 
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-3-  If  discharge  is  reconmended , the  basis  therefor, 
as  well  as  the  character  of  the  discharge,  roust 
be  stated.  (3420187. 7a;  6924.4;  6024.5). 

(b)  In  determining  the  character  of  the  discharge  to  be 
recommended,  the  Board  may  consider  only  those  mat- 
ters which  occurred  during  the  current  enlistment 
or  period  of  service.  (DOD  Dir.  1334.14  and  DOD 
Dir.  1332.19).  This  limitation  does  not  exist  in 
determining  whether  the  member  should  be  separated. 

It  is  not  proper  for  the  Board  to  further  recommend 
suspension  of  the  discharge  or  periods  of  probation. 
(3420187.7a;  6024. 4b(l).)  All  members  are  required 
to  sign  the  report  of  the  Board  beneath  their  respec- 
tive positions  (l.e.,  majority  or  minority). 

(12)  When  the  Board  reassembles  in  open  session,  the  respondent's 
right  to  discover  its  findings  and  recommendations  and  to 
receive  a copy  of  the  same  or  the  record  of  proceedings 
varies,  depending  on  the  branch  of  the  service. 

(a)  In  the  Nivy; 

■*  -1-  The  Senior  Member  shall  orally  advise  the 

respondent  of  the  findings  and  recommendations 
of  the  Board  along  with  the  type  of  discharge 
recommended . 

-2-  The  respondent  is  further  entitled  to  a copy 
of  the  record  of  proceedings  with  all  enclo- 
sures, but  shall  not  be  entitled  to  a copy  of 
the  Board's  report,  or  a copy  of  the  findings 
and  recommendations,  or  a copy  of  the  letter 
of  transmittal  forwarding  the  case.  (3420187. 7d). 

(b)  In  the  Murine  Corps,  the  respondent  is  not  entitled 
to  be  notified  of  the  recommendations  of  the  Board 
or  the  Convening  Authority,  or  to  receive  copies  of 
the  Board's  proceedings,  its  report  or  any  endorse- 
ments on  it.  Convening  authorities  are  permitted, 
however,  to  provide  a respondent  with  the  foregoing, 
subject  to  their  discretion.  (6024.7(f),  6024.7(g). 

f.  The  Record  of  Proceedings 

% 

(1)  The  record  of  proceedings,  which  la  authenticated  In  the 
Navy  by  the  Senior  Member  and  in  the  Marine  Corps  by  the 
Chairman  and  the  Recorder,  la  forwarded,  together  with 
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all  exhibits  and  the  Hoard's  re|>ort.  to  the  Convening 
Authority  who.  after  reviewing  the  record,  notes  his 
concurrence  or  uonconcurrencc  in  a letter  of  transmittal. 

(2)  The  Contents  of  the  Record  of  l*roceedings 

(a)  In  the  Navy,  the  record  of  proceedings  shall,  as  a 

minimum,  contain: 

-1-  A resume  of  the  facts  and  circumstances; 

-2-  Supporting  documents  on  which  the  hoard's 

recommendation  is  based,  including  (at  least) 
a summary  of  all  testimony; 

-3-  The  identity  of  respondent's  counsel,  including 
his  legal  qualifications; 

-4-  The  identity  of  Recorder; 

-5-  A verbatim  copy  of  the  Roard's  Findings  and 
Recommendations  signed  by  all  members;  and 

-6-  The  authenticating  signature  of  the  Senior 
Member  on  the  entire  record  of  proceedings 
or , in  his  absence,  any  member  of  the  hoard; 
(3420187.7b). 

-7-  Dissenting  opinions  of  any  member,  if  applicable, 
regarding  discharge  or  type  thereof. 

(b)  In  the  Marine  Corps,  the  record  of  proceedings  shall 

contain  as  a minimum; 

-1-  An  authenticated  copy  of  the  appointing  order; 

-2-  Any  other  communication  from  the  Convening 
Authority ; 

-3-  A summary  of  the  testimony  of  all  witnesses, 
including  the  respondent  when  he  testifies 
under  oath  or  otherwise; 

-4-  A summary  of  any  sworn  or  unsworn  statements 
made  by  absent  witnesses,  if  considered  by  the 
Board; 

-S-  The  identity  of  the  counsel  for  the  respondent 
and  his  legal  qualifications,  if  any; 
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-6-  The  identity  of  the  Recorder  with  his  legal 
qualifications,  if  any; 


-7- 


Copies  of  the  written  documents  tendered  to 
the  respondent  containing  advice  as  to  the 
proposed  discharge  and  its  I>asi8.  right  to 
counsel,  right  to  Board  consideration  of  his 
case  (where  appropriate); 


-8-  Evidence  of  advice  concerning  the  Navy  Dis- 
charge Review  Board  and  Board  for  Correction 
of  Naval  Records;  evidence  of"  periodic  expla- 
nations of  discharges  and  their  possible 
adverse  effects  (required  to  be  given  in 
accordance  with  provisions  of  Article  137, 
UCMJ);  and  evidence  of  the  notice,  counseling, 
and  reasonable  time  to  correct  deficiencies 
in  the  appropriate  instances; 


-9-  A complete  statement  of  facts  upon  which  the 
Board's  recommendation  for  discharge  is  based; 


-10-  A summary  of  any  unsworn  statement  submitted 
by  the  respondent  or  his  counsel; 

-11-  Copies  of  any  documents  considered  by  the 
Board  but  not  already  listed;  or 

-12-  A description  of  any  real  evidence  considered 
by  the  Board. 


g.  Action  by  the  Convening  Authority 

(1)  In  the  Navy:  (3420187.8) 

(a)  If  the  Commanding  Officer  determines  that  the 
respondent  should  be  retained,  he  closes  the 
case,  except  for: 


-1- 

Homosexuality 

-2- 

Homosexual  or  other  aberrant 

tendencies 

-3- 

Sexual  perversion 

-4- 

Drug  abuse  involving  sale  or 

trafficking 

-5- 

Civil  conviction,  or 

-6- 

Fraudulent  enlistment 

which  must  be  referred  to  CNP  for  final  disposition. 
(3420187.8) 
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(h)  If  the  Command  in  f>  officer  decides  to,  or  must. 
forward  the  case,  it  is  sent  directly  to  the 
Chief  of  Naval  l*ersoimel . 

(2)  In  the  Marine  Corps:  (6024.9) 

(a)  If  the  Convening  Authority  is  not  the  appropriate 
discharge  authority,  he  will  forward  the  case 
through  the  chain  of  command  and  include  his 
recommendation  in  a letter  of  transmittal  to: 

-1-  The  GCM  authority,  or 

-2-  Commandant  of  the  Marine  Corps  (Code  DK  or  AI, 
depending  upon  the  reason  for  processing)  for 
disposition.  (6016.1;  6017.8a). 

(b)  If  the  Convening  Authority  is  the  appropriate 
discharge  authority,  before  taking  final  action, 
he  will  refer  the  case  to  his  SJA  for  a written 
review  to  determine  the  sufficiency  in  fact  and 
law  of  the  processing,  including  the  Board's 
proceedings,  record  and  report. 

NOTH:  When  final  action  by  a discharge  authority,  other 
than  CMC  or  SECNAV , has  been  taken  involving  the  unsuita- 
bility of  a member  who  has  more  than  eight  years  continuous 
active  duty  or  the  misconduct  of  a member,  the  case  must 
be  forwarded  to  CMC  for  review.  (6024.9c). 

h.  Action  by  the  Discharge  Authority 

(1)  When  the  Discharge  Authority  receives  the  record  of  the 
Board 's  proceedings  and  report  in  an  administrative 
discharge  case,  he  may  specifically  take  one  of  the 
following  actions:  (3420188(1)(2);  6024.9) 

(a)  Approve  the  Board's  recommendation  and  direct 
execution  of  a discharge; 

(b)  Approve  the  Board's  recommendation  for  discharge, 
but  upgrade  the  type  of  discharge  to  a more 
creditable  one; 

(c)  Approve  the  Board's  recommendation  for  discharge, 
but  change  the  basi9  therefor  when  the  record 
indicates  that  such  action  would  be  appropriate, 

EXCEPT  he  shall  not  designate  misconduct  as  the 
!>asis  when  the  Board's  basis  was  unsuitability; 
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(d)  Disagree  witli  the  Administrative  Discharge 
Hoard's  recommendation  for  retention  and  refer 
the  entire  case  to  the  Secretary  of  the  Navy 
for  authority  to  direct  a discharge  under 
honorable  conditions  with  an  honorable  or 
general  discharge; 

(e)  Set  aside  the  findings  and  recommendations 
of  the  Board  and  send  the  case  to  another 
Board  hearing  if  he  finds  legal  prejudice  to 
the  substantial  rights  of  the  respondent,  or 
that  findings  favorable  to  the  respondent  were 
obtained  by  fraud  or  collusion; 

(f)  Disapprove  the  recommendation  for  discharge  and 
retain  the  member,  or 

(g)  Approve  the  recommendation  for  discharge,  but 
suspend  its  execution  for  a specified  period 
of  time. 

NOTE:  Both  the  Navy  and  the  Marine  Corps  provide  a 
discharge  authority  with  power  to  send  a case  to  a 
second  Board  hearing  as  indicated.  If  a case  is  re- 
ferred to  a second  Board  hearing,  neither  members  nor 
the  Recorder  of  the  first  Board  may  sit  as  voting 
members  on  the  second  Board.  Although  the  second 
Board  may  consider  the  record  of  the  first  Board's 
proceedings,  less  any  prejudicial  matter,  it  may 
neither  see  nor  learn  of  the  first  Board's  findings, 
opinions,  or  recommendation.  Additionally,  the 
discharge  authority  in  the  Marine  Corps  may  not 
approve  findings  or  recommendations  of  the  subsequent 
Board  which  are  less  favorable  to  the  respondent  than 
those  ordered  by  the  previous  Board.  (6024. 8g).  In 
the  Navy,  CNP  may  not  approve  findings  or  recommenda- 
tions less  favorable  to  the  respondent  than  those 
rendered  by  the  previous  Board  when  the  basis  for 
referral  of  the  matter  to  a subsequent  Board  was 
legal  prejudice  to  the  substantial  rights  of  the 
respondent  (3420187. If );  whether  such  a limitation 
upon  the  authority  of  CNP  exists  when  the  basis  for 
referral  to  a subsequent  Board  was  fraud  or  collusion 
on  the  part  of  the  respondent  is  uncertain. 

-1-  In  the  Navy: 

The  Chief  of  Naval  Personnel  will  advise  the 
comnanding  officer  of  the  period  and  terms  of 
the  probation.  Where  the  discharge  concerned 
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is  under  conditions  other  than  honorable,  any 
vacation  of  Hie  proUil  ion  requires  the  prior 
approval  of  ONI'.  When  a discharge  under  honor- 
able conditions  lias  l»een  suspended  l*y  CN1’,  such 
suspension  may  be  vacated  without  CNP's  prior 
approval.  (3420187.2).  The  Navy  lias  no  pro- 
vision in  BUPERSMAN  for  the  detailed  vacation 
hearing  described  below  for  the  Nbrine  Corps. 

-2-  In  the  Mirine  Corps: 

_a_  Any  discharge  authority  may  suspend  the 
execution  of  an  approved  administrative 
discharge  for  a probationary  period  not 
to  exceed  one  year,  and,  with  the  approval 
of  the  Commandant,  may  suspend  a discharge 
in  excess  of  one  year.  Upon  the  expiration 
of  the  period  of  proliation  or  the  period  of 
enlistment  or  obligated  service  (whichever 
occurs  first),  the  unexecuted  discharge 
will  automatically  be  remitted,  unless  it 
is  sooner  vacated. 

-b-  Action  initially  suspending  an  approved 
administrative  discharge  and  subsequent 
action  extending  the  period  of  suspension 
will  be  recorded  on  page  11  of  the  member's 
1 service  record  book,  as  provided  in  MARC0R- 
SEPMAN  6026. 

-c-  In  regard  to  the  lias  is  for  vacation  of  a 
suspended  administrative  discharge,  nor- 
n*lly  violations  of  the  UCMJ  are  contem- 
plated. 

/I7  The  discharge  as  originally  approved 
prior  to  the  suspension  or  one  more 
favorable  to  the  service  member  may 
be  ordered  into  execution  (6026.4b), 
depending  on  a later  interpretation 
of  the  character  of  that  member's 
overall  service.  ((>026.14). 

/57  The  decision  as  to  what  course  of 
action  would  be  most  appropriate  is 
one  of  command  but,  where  the  immediate 
command  to  whic'i  the  service  member 
l»c longs  does  not  possess  special  court- 
martial  /jurisdiction,  a report  containing 
the  known  evidence  of  the  alleged  mis- 
conduct or  other  l>asis  for  the  proposed 
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vacation,  together  with  a recommendation 
to  that  effect,  must  he  forwarded  to  the 
officer  in  the  chain  of  command  possessing 
such  jurisdiction  over  the  member. 

/37  This  latter  officer  may  hold  a hearing  on 
the  alleged  violation  of  probation  and  re- 
quire the  service  member  in  question  to 
show  cause  why  his  alleged  violation,  sb 
shown  in  the  report,  should  not  cause  the 
suspension  of  his  discharge  to  be  vacated 
and  ordered  into  execution.  (6026.12b) 

The  service  member  has  the  same  right  to 
be  represented  by  counsel  at  their  hearing 
as  he  does  during  a Board  hearing.  When 
certified  27(b)  counsel  is  not  available, 
the  officer  ordering  the  proceeding  must 
certify  and  explain  the  non-availability 
of  such  counsel  in  the  record  of  the  vaca- 
tion hearing. 

This  officer  (having  special  court-martial 
jurisdiction)  must  submit  a report  of  the 
liearing,  together  with  his  recommendation 
(neither  of  which  shall  be  made  available 
to  the  member  unless  the  appropriate  GCM 
authority  provides  otherwise),  to  the  GCM 
authority,  who  can  then  vacate  the  suspen- 
sion of  the  discharge  and  order  it  into 
execution . 

[T]  The  foregoing  requirements  concerning  a 

hearing  in  which  the  member  is  represented 
by  counsel  are  required  in  order  to  vacate 
the  suspension  and  order  the  execution  of 
the  discharge  only  in  the  following  cir- 
cumstances: where  the  suspended  discharge 
is  an  OTHC  discharge;  or  where  the 
suspended  discharge  is  by  reason  of  un- 
suitability in  the  case  of  a member  with 
eight  or  more  years  continuous  active  duty. 

/1> 7 In  all  other  circumstances,  the  discharge 
authority  may  vacate  the  suspended  dis- 
charge and  order  its  execution  without 
further  hearings  or  proceedings.  (6026.11; 
6026.12). 


(2)  Under  no  circumstances  may  a discharge  or  basis  therefor  be 
less  favorable  than  that  originally  reconnended  by  the  Board. 
(3430187.1;  6024.9) 
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0703  TRANSFER  AWAITING  DISCHARGE 

a.  Navy  Personnel.  Navy  personnel  processed  for  administrative 
discharge  will  normally  he  retained  on  hoard  their  commands. 
Under  certain  circumstances,  however,  the  individual  nay  he 
transferred  to  a separation  activity  to  await  instructions 
from  the  Chief  of  Naval  Personnel  after  being  processed  by 
their  commands  and  recommended  for  discharge,  but  procedures 
vary  according  to  the  liasis  for  the  discharge  and  the  activity 
to  which  the  member  belongs. 

(1)  Unsuitability s Members  recommended  for  discharge  will 
be  retained  at  their  own  command  pending  instructions 
from  CNP,  unless  a waiver  is  requested  from  CNP.  Such 
waivers  will  be  granted  only  in  extreme  situations. 
(3420184.8). 

(2)  Misconduct!  Normally,  personnel  processed  for  misconduct 
will  be  retained  on  board  pending  receipt  of  instructions 
from  CNP.  If  circumstances  indicate  that  transfer  is  in 
the  best  interest  of  the  Navy  and  the  individual,  a re- 
quest for  transfer,  with  the  reason  therefor,  nay  be  sent 
to  CNP.  (3420185. f2). 

b.  Where  fully  processed  members  serving  in  their  first  enlist- 
ment are  awaiting  separation  at  a large  separation  activity, 
the  provisions  of  BUPERSINST  19  10.22  allow  for  discharge  at 
member's  request  prior  to  action  by  CNP  in  order  to  reduce 
the  great  number  of  personnel  awaiting  discharge.  This  lias 
been  termed  "Project  Expedite." 

c.  Marine  Corps  Personnel.  Marine  Corps  procedures  vary  somewhat 
because  of  the  fact  that  Marine  general  officers  exercising 
GCM  jurisdiction  may  direct  discharge  in  many  cases. 

( 1)  Misconduct 

(a)  If  the  discharge  is  for  misconduct,  and  the  indi- 
vidual is  serving  outside  the  United  States,  he 
shall  l>e  transferred  to  the  nearest  Marine  Corps 
activity  in  the  United  States  by  the  officer  who 
directs  the  discharge. 

NOTE:  A discharge  authority  other  than  CMC  or 
SECNAV  must  .include  the  discharge  authority  in 
the  orders  transferring  the  member  to  CONUS. 


F 


(I>)  II'  III*;  discharge  is  for  misconduct.  and  1li«* 
individual  is  serving  at  tin:  command  of  a 
commander  not  under  the  eomman*l  of  a Murine 
general  officer  authorized  to  direct  dis- 
charge, the  individual  will  hr  Ira ns f erred 
to  the  nearest  Marine  Corps  activity  iri 
CONUS  if  he  is  recommended  for  discharge 
and  has  waived  his  right  1o  a hoard. 

NOTL:  Commanders  effecting  transfer  of  service 
members  to  CONUS  must  indicate  in  the  endorse- 
ment on  the  record  of  proceedings  the  Marine 
Corps  activity  (CONUS)  to  which  the  member  is 
being  transferred. 

(2)  Unsuitability.  There  is  no  provision  for  transfer 
of  individuals  recommended  for  discharge  by  reason 
of  unsuitability. 

NOTE:  CMC  has  provided  that  commanders  exercising 
CCM  or  SPCM  /jurisdiction  may  approve  applications 
for  indefinite  periods  of  excess  leave  (no  pay)  to 
any  member  awaiting  completion  of  administrative 
discharge  proceedings  for  other  than  expiration  of 
enlistment  fulfillment  of  service  obligation  when 
all  proceedings  except  final  action  of  the  discharge 
authority  have  been  completed,  and  the  officer 
granting  the  leave  reasonably  anticipates  that  the 
discharge  will  he  executed.  (Marine  Corps  Leave  and 
Liberty  Regulations  MCO  1050.3.) 

0704  THE  NAVY  DISCHARGE  REVIEW  BOARD  (5040200;  6001.6) 

a.  The  Navy  Discharge  Review  Board,  whose  governing  procedures 
are  contained  in  NAVEX0S  P-70,  consists  of  five  members 
and  was  established  pursuant  to  10  USC  1553  in  order  to 
review  the  type  and  nature  of  final  discharges  to  deter- 
mine, according  to  reasonable  standards  of  naval  law  and 
discipline,  whether  and  how  those  discharges  should  he 
changed,  corrected,  or  modified.  The  Board  is  further 
empowered,  where  appropriate,  to  issue  a new  discharge. 

The  Board  is  composed  of  active  duty  officers  of  the 

Navy  and  Marine  Corps. 

b.  The  Review  Board  may  not  review  discharges  awarded  by  a 
general  court-martial  or  executed  more  than  IS  years 
before  the  application;  however,  it  may  consider  all 
other  discharges: 
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(1)  On  its  own  motion;  or 

(2)  Upon  the  request  of  a former  member;  or 


(3)  Upon  the  request  of  a surviving  spouse,  next  of 
kin,  legal  representative,  or  guardian,  where 
the  former  member  is  deceased  or  incompetent. 

c.  Although  the  Discharge  Review  Board  may  not  revoke 
executed  discharges,  reinstate  persons  into  the 
military,  waive  discharges  otherwise  disqualifying 
persons  from  reenlisting  in  any  of  the  Armed  Forces, 
or  determining  eligibility  for  veterans'  benefits, 
it  may,  nevertheless,  recommend  reenlistment  as  part 
of  its  decision  in  any  case.  This  recommendation, 
however,  is  not  binding  on  the  Chief  of  Naval  Personnel, 
the  Commandant  of  the  Marine  Corps , or  the  Secretary 

of  the  Navy. 

d.  In  order  to  change,  correct,  or  otherwise  modify  a 
discharge  certificate  or  issue  a new  certificate, 
the  Board  must  be  convinced  that  the  original  cer- 
tificate was  "improperly  or  inequitably"  given.  In 
making  its  determination,  the  Board  is  usually  con- 
fined to  evidence  of  the  former  member  during  the 
particular  period  of  Naval  service  for  which  the 
discharge  in  question  had  been  issued,  including 
any  information  disclosed  to  or  discovered  by  the 
Naval  service  at  the  time  of  enlistment  or  other 
entry  into  the  service.  This  evidence  may.  and 
indeed  should,  include  facts  "found"  by  a fact- 
finding body,  such  as  a court-martial,  a court  of 
inquiry  or  investigation  in  which  the  former  member 
was  a party,  and  which  were  properly  approved  either 
on  appeal  or  during  review.  Unless  this  former 
member  can  show  that  coercion  was  exercised  on  him, 
the  foregoing  should  include  charges  and  specifica- 
tions to  which  guilty  pleas  were  appropriately 
entered  in  court,  or  which  prompted  the  former 
member  to  request  discharge  for  the  good  of  the 
service. 

e.  Action  taken  by  the  Discharge  Review  Board  is  re- 
viewable  only  by  the  Secretary  of  the  Navy.  If 
newly  discovered  evidence  is  presented  to  the  Board, 
it  may  recommend  to  SECsVA  reconsideration  of  a case 
formerly  heard,  but  it  may  not  reconsider  a case 
without  the  prior  approval  of  SECNAV. 
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MEMORANDUM  FOR  MR.  JAMES  J.  ALLEN,  DEPARTMENT  OF  DEFENSE, 
SETTING  FORTH  COST  DATA  FOR  COURTS -MARTI AL 


SOURCE:  Copy  of  Memorandum  given  to  author  on  12  April 

1978  by  the  Criminal  Law  Division,  Army  JAG, 
Washington,  D.C. 


:: 


DAJA-CL  1977/2235 


MEMORANDUM  TOR:  MR.  JAMES  J.  ALLEN,  DEPARTMENT  OF  DEFENSE, 

OFFICE  OF  ASSISTANT  GENERAL  COUNSEL, 
INTERNATIONAL  AFFAIRS 

SUBJECT:  Cost  Data  for  Courts-Martial 


1.  Reference  your  memorandum  of  26  July  1977,  requesting  cost 
data  for  courts-martial.  * 


2.  The  total  number  of  court3-martial  tried.  Army-wide,  during 
calendar  year  1976,  and  the  estimated  cost  for  each  type  of  court- 
martial  are  inclosed.  The  cost  of  a court-martial  depends  on 
many  factors  including,  but  not  limited  to,  the  plea  of  the  accused, 
the  complexity  of  the  case,  and  the  composition  of  the  court,  i.e., 
wliether  tne  court  includes  members  or  i3  tried  by  military  judge 
alone.  Accordingly,  these  cost  data  are  estimates,  not  actual 
expenditures  for  each  case. 


BigD«d 

1 Incl  WAYNE  E.  ALLEY 

as  Colonel , JAGC 

Chief,  Criminal  Law  Division 

i 
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Estimated  Court-Martial  Costs 


General 

court-martial 

$5831.27 

Special 

court-martial  (BCD)  • 

3573.60 

Special 

court-martial 

2369.44 

Summary 

court-martial 

660.06 

Total  Courts-Martial , 

Army:  CY  1976 

General 

courts-martial 

1348 

Special 

courts-martial  (BCD) 

936 

Special 

courts-martial 

5169 

Summary 

courts-martial 

1659 
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July  26,  1977 


MEMORANDUM  FOR  COLONEL  WAYNE  E.  ALLEY,  USA,  CHIEF,  CRIMINAL 
LAW  DIVISION,  JAG,  DEPARTMENT  OF  THE  ARMY 

SUBJECT:  Request  for  Information 

The  General  Counsel's  Office  is  currently  engaged  in  a study 
which  inter  alia,  compares  the  efficiency  of  the  military 
judicial  system  with  that  of  the  Federal  courts  in  criminal 
cases.  Although  of  lesser  importance,  cost  is  one  basis 
for  comparison. 

From  our  discussions,  I understand  that  your  office  has 
figures  giving  the  per  case  cost  of  cases  subject  to  Army 
trial  procedures.  Such  statistics  would  be  useful  to  this 
study  and  I would  very  much  appreciate  it  if  you  would  make 
them  available  to  our  office. 


Tames' J. /Allen 
Office  of  Assistant  General  Counsel 
International  Affairs 


. 
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GCM 


1.  Preparation  of  charges  (preliminary 
a dmi  ni  s t r a t i vo  i un  c t i o ns ) 

2.  Article  32,  UCMJ,  Investigation 

3.  Attorney  and  judge  expenses  (trial  level) 


$ 103.13 
633.30 


a. 

Pre-referral 

75.60 

b. 

Trial  judge 

367. GS 

c. 

Trial/defense  counsel 

523.6-1 

. d. 

Post  trial 

279.55 

4. 

Non- 

-attorney  expenses  (trial  level) 

a . 

Legal  clerks,  administrative  personnel 

97. 3G 

b. 

Court  members  (7  members,  ave.  grade  0-1) 

14<  2 . 70 

1 

t 

c. 

Witnesses 

723.63 

d. 

Accused 

70.8  9 

1 

e. 

Court  reporter 

218.56 

! 

5. 

Travel  expenses 

. i 

a. 

Witnesses 

250.00 

b. 

Military  judge  (when  required  to  travel) 

75.00 

6. 

Appellate  expenses  (attorney  and  non-attorney) 

a. 

Clerk  of  Court  and  miscellaneous 

125.51 

b. 

Army  Court  of  Military  Review 

224 .92 

c. 

Government  Appellate 

256.0  1 

i 

d. 

Defense  Appellate  v 

_3'.;’ 

TOTAL 

$58  31 . 27 

! 
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1.  Preparation  of  charges  (preliminary 
administrative  functions) 

2.  Attorney  expenses  (advising  convening 
authority,  officer  detailed  as  summary 
court-martial  and  accused) 

3.  Trial  expenses 

a.  Summary  court-martial  (officer 
detailed  as  SOI) 

b.  Witnesses 

c.  Accused 

4 . Review 


$108.13 

71.60 


137.40 

271.38 

53.10 

18.45 


TOTAL  $660.06 
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SPCM  (PCD) 


1.  Preparation  of  charges  (preliminary 
administrative  functions) 


2.  Attorney  and  judge- expenses  (trial  level) 

a.  Pre-referral 

b.  Trial  judge 

c.  Trial/dof ense  counsel 

d.  Post  trial 

3.  Non-attorney  expenses  (trial  level) 

a.  Legal  clerks,  administrative  personnel 

b.  Court  members  (5  members,  ave . grade  0-4) 

. * 

c.  Witnesses 

d.  Accused 

e.  Court  reporter  . 

4.  Travel  expenses 

a.  Witnesses 

b.  Military  judge  (when  required  to  travel) 

5.  Appellate  expenses  (attorney  and.  non-attorney) 

a.  Clerk  of  Court  and  miscellaneous 

b.  Army  Court  of  Military  Review 

c.  Government  Appellate 


d.  Defense  Appellate 


$ 108.13 


48.7:. 
137 . 7 : 
330.40 
235.3-1 


97. 3 6 
687.00 
452.30 


53.10 


13C  .00 


250.00 

75.00 


125.9-1 
224 . 5 2. 
2 5 0. 0 3 
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1.  Preparation  of  charges  (preliminary 
administrative  functions) 

2.  Attorney  and  judge  expenses  (trial  level) 

a.  Pre-referral 

b.  Trial  judge 

c.  Trial/ueier.sc  counsel 

d.  Post  trial 

3.  Non-attorney  expenses  (trial  level) 

a.  Legal  clerks,  administrative  personnel 

b.  Court  members  (5  members,  ave.  grade  0-4) 

c.  Witnesses 

d.  Accused 

e.  Court  iv i 'outer 

4.  Travel  expenses 

a.  Witnesses 

b.  Military  judge  (when  required  to  travel) 

5.  Article  69,  UCMJ , review  expense 

TOTAL 


$ 108.13 

17.90 
139.33 
330 .40 
51.62 

9 7.36 

687.00 
452.30 

53.10 
57.28 

250.00 

75.00 

50.00 

$2309.44 
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APPENDIX  XXVII 


CMC  MESSAGE  082340Z,  MARCH  1978, 
REDUCING  ANNUAL  TRAINING  ALLOWANCES 


wi’K:  Official  Records,  Headquarters,  Marine  Corps, 

Washinqton,  D.C. 


i 


CHC  WASHINGTON  DC 
CG  FMFPAC 
CG  FMFLANT 
CG  FOURTH  MARDIV 
INFO  CG  THIRD  MARDIV 
CG  SECOND  MARDIV 
CG  FIRST  MARDIV 
CG  FIRST  MAR  BDE 
CG  FORTRPS  PAC 
.CG  FORTRPS  FSSG  LANT 
UNCLAS  //N06011// 

frnss  VCM>  AMMUNITION  TRAINING j;AUtOWANCES-CCODE  t)TTU>^ 

A.  MCO  PaQll.ME 

1.  REF  A ESTABLISHES  MARINE  CORPS  PEACETIME  AMMO  ALLOWANCES- 
REDUCED  STOCKPILES  FROM  THOSE  EXPERIENCED  DURING  THE  SEA  CONFLICT, 
INCREASING  FISCAL  CONSTRAINTS  AND  THE  IMPACT  OF  A HIGH  INFLATION 
RATE  ON  THE  COST  OF  REPLACING  AMMO  EXPENDED  HAVE  CREATED  A PROHIBI- 
TIVE COST  SITUATION.  FOR  EXAMPLE,  A 105MM  HE  ROUND  WHICH  COST  05M 
IN  FYLa  COSTS  *32  TO  REPLACE  IN  FY76-  PRESENT  AND  PROJECTED  FUNDING 


OTTU , OTTS,  OTO,  L,  FD,  RD,  RP,  RES 


HUGHES,  MAJ,  OTTUlEtf.  HABL'Al 

NCKM,  USMC 
$C/S*  oiT 


TOTAL  a 


UNCLASSIFIED 
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CONSTRAINTS  Will  NOT  MAINTAIN  PUR  STOCKS  AT  ACCEPTABLE  LEVELS 

1 

ANP  AT  THE  SAME  TIME  PERfllT  CONTINUED  EXPENDITURE  OF  AMMO  FOR 
TRAINING  AT  RATES  NOW  AUTH  BY  REF  A- 

2-  CONSEQUENTLY,  A REDUCTION  IN  EXPENDITURE  OF  TRAINING  AfinO 
flUST  BE  REALIZED.  A 20  PERCENT  REDUCTION  IN  ALLOWANCES  AUTHOR- 
IZED REF  A FOR  THE  BELOW  AMMO  IS  BEING  CONSIDERED  BY  THIS  HQ. 
REDUCTION  WOULD  BE  EFFECTIVE  BEGINNING  FY7M. 


DODIC 

ITEM 

DESCRIPTION 

DODIC 

ITEM  DESCRIPTION 

A071 

CTG, 

S.  51 

D5M1 

CHG,  PROP,  WHITE 

BAG 

A131 

CTG, 

7. b2  LINKED 

DSMM 

PRO J,  HE  C1S5MM> 

C2Eb 

CTG, 

ILLUM  CfllMM> 

DSSO 

PRO  J,  SMOKE,  UP  USSMM) 

CTG, 

SMOKE  WP  CfllMMI 

Db7S 

ChG , PROP,  GREEN 

o 

CD 

CMMS 

CTG, 

HE  CIOSMMJ 

:Cfl"  SP> 

CM«n 

CTG, 

ILLUM  C10SMM} 

Db7b 

CHG,  PROP,  WHITE 

BAG 

CM77 

CTG, 

SMOKE,  UP  <10SMM> 

• 

<fl"  SP> 

DS05 

PRO  J 

, ILLUM  {15SMM> 

DbflO 

PRO J,  HE  <fl"  SP> 

DSMO 

CHG, 

PROP,  GREEN  BAG  USSMM> 

3.  THE  REDUCTION  RECOMMENDED  FOR  THE  S-SbMM  CTG  DODIC' A071  WOULD 
NOT  APPLY  TO  REQUALIFICATION  ALLOWANCES. 
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H.  THROUGH  MORE  EXTENSIVE  USE  OF  SUBCALIBER  DEVICES/TRAINING 
AfinO  NOT  PREVIOUSLY  AVAILABLE, AND  PRUDENT  NGHT  OF  FULL  SERVICE 
Anno  ALLOWANCES, IT  IS  BELIEVED  THAT  REDUCTIONS  CAN  BE  ACCOnPLISHED 
WITHOUT  SIGNIFICANT  IrtPACT  ON  TRAINING  AND  READINESS.  IF  REDUCTION 
OF  ANY  OF  ABOVE  AMMO  CONSIDERED  TO  INPOSE  SERIOUS  CONSTRAINTS  ON 
TRAINING  THAT  WOULD  DEGRADE  READINESS  REcJUEST : 

A.  IDENTIFY  ITEM  BY  DODIC- 

B.  INDICATE  niN  ACCEPTABLE  ALLOWANCE. 

C-  PROVIDE  RATIONALE/JUSTIFICATION. 

PROVIDE  RESPONSE  TO  CHC  CCODE  OTTU>  BY  1 APR  7fi • 

5.  REF  A ESTABLISHES  PROCEDURES  FOR  ANNUAL  SUBMISSION  OF  RECMD 
ALLOWANCE  CHGS  TO  CMC  BY  1 APR  EA  YR.  RE<2  UPCOMING  REVIEW  INCLUDE 
COMPREHENSIVE  REVIEW  OF  ALL  FMF  ALLOWANCES  CONTAINED  REF  A TO 
IDENTIFY  ANY  AUTHORIZATION  FOR  C3U ANTI  TIES  OF  AMMO  IN  EXCESS  OF 
VALID  TRAINING  RflMTS • ANY  COST  SAVINGS  THAT  CAN  BE  REALIZED 
THROUGH  REDUCTIONS  OR  ELIMINATION  OF  NON-ESSENTIAL  ALLOWANCES 
COULD  PROVIDE  OFF-SET  THAT  MIGHT  PRECLUDE  REDUCTION  IN  MORE 
ESSENTIAL  AMMO  ITEMS  OR  PERMIT  ENHANCEMENT  OF  PUR  POSTURE- 
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FMF  LANT  MESSAGE  0319392,  APRIL  1978,  STATING 
REDUCTION  IN  AMMUNITION  ALLOWANCES  WOULD  IMPAIR  READINESS 


t 


SOURCE:  Official  Records,  Headquarters,  Marine  Corps, 

Washington,  D.C. 


4 * 

4 


SET. 


POUTTNF 

\P  PT  0 20  14  094/0310  7 PAGE  0 1 


p m r 

DEN 

WCSC 

M CUB 

OT  / 

.RPl 

JA 

PA 

3 n. 

'm'l 

NH 

G/3 

AP  HP 

p m r 

r 

3 

z 

MED 

0 TOC 

RP  ^ 

MCDO 

•9 

RES 

3 

FO  5/1 

MS 

8/3 

PS 

HD 

TP 

«R 

P 

SPO 

RD 

HOBN 

4 

CC  T 

I A 

9/4 

PI 

HQr 

M 

OLA 

PL 

INT  2 

MSG 

3 

MP 

4 

OT  T 7/1 

A 

13 

RTTU7YUW  RUI  SSGG5092  093  19  39  HI  UU  U-  -R  UE  A CMC  . 

7 NR  UUUUU 
P 03 19  39  Z APR  78 

pm  cp  run  ant 

To  RUPACMC/CMC  WASHINGTON  DC 

tnfo  ruhohoa/cg  Fmfpac 
ruprood/cg  second  MARniv 
PtlFROPfl/CG  roPTRPS  SECOND  FSSC  LANT 
RT 

UNClAS  / / n 09  01  1 / / 

top:  pmc  ot  info:  c *c  lmg.  pac  ordo  » oiv  g-*»*  oroo»  fortrps 

css 

Cl  ASS  V|U)  AMMUNITION  training  allowances 

A.  CMP  0 82  34  C?  MAR  7fl 

B.  CP  SECOND  MARDTV  292DJ3Z  MAR  78 

1.  Rrr  A REDUCED  TBE  annual  TRNG  ALLOW  FOR  SELECTFO  AMMO  ’ 

TTrs  and  statfd  that  justification  should  be  submitted  for  ant 
fTEM  that  wdulo  degrade  readiness. 

?.  Prr  8 STATFS  THAT  OUF  TO  INCREASED  AND  INTENSIFIED  TRNG 
TmF  70  PrRCrNT  REDUCTION  WOULD  IMPAIR  THIS  TRNG  AND  REDUCE  T HE 
or  ad  tness  or  the  2D  maroiv. 

3.  Rri»  THAT  THE  AMOUNTS  OF  SELECTED  AMMO  LISTEO  RFF  B BE 
PART  02  RUl  r SRG  5 09  2 UNCLAS 

CONSIDERED  AS  THE  MIN  ACCEPT  ALLOW  AND  NO  REDUCTION  BE  IMPOSED. 
RT 

*5  09? 


nnnn 


r 





APPENDIX  XXIX 


MEMORANDUM  FOR  THE  RECORD  OF  BRIEFING  AT  HEADQUARTERS, 
MARINE  CORPS,  REGARDING  FUNDING  PROBLEMS 
TO  SUPPORT  FMFPAC  COMBAT  TRAINING 


MEMORANDUM  FOR  THE  RECORD 


FDB-d8-paD 

1 HAY  »78 


Sub] : FMFPAC  Comptroller  Briefing  of  the  FY  78  FMFPAC  Midyear  Review 

1.  At  0900,  li  April  1976,  Colonel  Rooert  E.  LOEHE,  USMC,  FMFPAC  Comp- 
troller, provided  a briefing  on  tne  FMFPAC  FY  76  O&MrtC  Mid-Year  Review 
submission. 

2.  Present  for  the  Driefing  were: 


MajGen  ri.  A.  Ha ten 

DC/S  I&L 

MajGen  £.  J.  Brpnars 

DC/S  RS.P 

Mr.  E.  T.  CunstocK 

FDMC 

BGen  R.  A.  Kuci 

Dir.,  Tri 

BGen  J.  J.  Went 

DFOMC 

Colonel  C.  M.  C.  Jones 

XO  FD 

Colonel  A.  Lukeman 

RPP 

Colonel  R.  E.  Jamison 

FOB 

Colonel  F.  L.  Tolleson 

FDB 

Mr.  P.  P.  Pirhalla 

FDB 

J.  The  briefing  provided  an  overview  of  the  methodology  and  prioritization 
process  used  by  HQ  FMFPAC  in  conducting  tneir  FY  76  mid-year  review.  Key 
observations/conclusions  reached  oy  FMFPAC  during  their  review  process  are: 

a.  FMFPAC  needs  more  money. 

b.  FMFPAC  is  not  forecasting  doom. 

c.  FMFPAC  is  taking  management  action. 

d.  They  do  not  expect  funding  for  lower  priority  deficiencies. 

e.  Tney  expect  funding  for  civilian  pay  raises,  yen-dollar  devaluation 
and  utilities  cost  increases. 

f.  Deficiencies  are  anticipated  to  grow  until  aoout  mid  FY  79. 

g.  They  focused  their  attention  on  those  deficiencies  which  affect 
their  ability  to  sustain  operations  in  subsequent  perioas  and  that  are 
affected  oy  tne  amount  of  training  conducted.  Tne  major  problem  is 
oalancing  training  requirements  against  materiel  readiness  witnin  severe 
funaing  constraints  wnile  maintaining  a minimum  C-2  in  readiness.  The  de- 
cision was  maoe  to  reconmend  emphasis  on  material  readiness  witn  priority 
one  deficiencies  of  88.1  million. 


4.  As  a result  of  tne  problem 
the  ensuing  discussions,  two  re. 
resolution  are  as  follows: 


as  identified  during  the  briefing  and 
•d  major  issues  that  require  early 
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Sut>j:  FMFPAC  Comptroller  Briefing  of  the  FY  78  Midyear  Review 

a.  Sponsor snip  ana  control  within  the  O&MMC  appropriation  for  FMF 
organizations. 

(1)  Discussion.  FMF  comhat  readiness  is  highly  dependent  on  units 
having  the  correct  quantity  of  properly  maintained  equipment  with  personnel 
appropriately  trained  to  carry  out  the  assignea  mission.  O&MMC  funds  pro- 
vided to  the  FMF  cortmanaers  are  expended  primarily  in  unit  training  and  in 
equipment  maintenance  and  replenishment.  The  tempo  of  training  operations 
and  its  associated  expenditure  of  funds  and  its  related  impact  on  materiel 
readiness  dictate  tne,  level  of  funding  required.  DC/S  O&T  is  responsibl' 
for  Marine  Corps  training  and  readiness  yet  has  no  official  control  or 
responsibility  for  funds  issued  to  the  FMF. 

Budget  Activity  2,  General  Purpose  Forces,  within  the  O&MMC 
appropriation,  contains  the  majority  of  tne  funds  that  support  the  Fleet 
Marine  Force  activities  (Budget  Project  2A,  Forces).  DC/S  I&L  is  both 
the  appropriation  sponsor  and  the  HQMC  O&MrtC  Cost  Center  for  Budget  Project 
2A.  DC/S  O&T  is  the  O&MMC  Cost  Center  for  Tactical  Airlift  contained  in 
Budget  Project  2A. 

(2)  Becomroendat ion 

(a)  Under  the  overall  O&MMC  appropriation  sponsorship  of  DC/S 
I&L,  establish  DC/S  O&T  as  tne  O&MMC  Cost  Center  for  the  following: 

Budget 

Project  Title 

2A-1  FMF  Ground  & Air  Support;  Support  of 

Marine  Detachments  on  Navy  Ships 
2A-2  Tactical  Airlift 

2C  Management  Hqtrs  - FMF 

2C-1  Hqtrs  - FMF  (JCS  Exercises) 

(b)  The  initial  step  to  implement  this  recommendation  is  to 
make  the  appropriate  change  in  the  HQMC  Budget  Manual . It  is  recognized 
that  the  current  Plans  and  Budget  Brancn  within  O&T  is  not  adequately 
staffed  to  fully  handle  the  cost  center  function.  Implementation  may 
require  additional  financial  personnel  billets  although  this  requirement 
may  be  satisfied  through  internal  realignment  within  the  headquarters. 

(3)  Action  Required.  The  Fiscal  Division  initiate  appropriate 
change  to  HQO  P71uu.lC  (Budget  Manual,  Headquarters,  Marine  Corps)  and 
chair  an  ad  noc  committee  to  assist  DC/S  I&L  and  DC/S  O&T  in  determining 
necessary  personnel  staffing  of  the  O&T  Plans  and  Budget  Branch. 
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(1)  Discussion.  The  FMF  O&MMC  budget  is  driven  by  the  tempo  of 
training  events  and  the  concomitant  requirement  to  maintain  and  replace 
equipment.  The  FMF  commander  must  continually  make  tradeoffs  between 
conducting  training  and  maintaining  his  material  readiness.  At  present, 
the  quantity  of  training  required  is  highly  subjective  whereas  equipment 
maintenance  and  replacement  is  objective  ana  quantifiable.  The  Marine 
Corps  Combat  Readiness  Evaluation  System  will  provide  a means  of  measuring 
the  results  and/or  quality  of  training.  A missing  factor  is  the  amount  of 
training  required  and  its  associated  costs.  On  5 Aug  1977,  the  Chief  of 
Staff  directed  DC/S  O&T  to  estaolish  an  ad  hoc  working  group  to  develop  a 
Marine  Corps  Training  Exercise  Plan.  Tms  ad  hoc  group  was  made  responsi- 
ble for  the  following  tasks: 

"(a)  Develop  a milestone  schedule. 

(b)  Review  the  current  Marine  Corps  process  of  scheduling  train- 
ing exercises  and  the  variables  that  impact  upon  the  planning 
and  execution  of  those  exercises. 

(c)  Design  an  automated  exercise  data/cost  collection  format  in 
conjunction  with  FMF  commands. 

(d)  In  conjunction  with  the  above,  provide  recommended  policies, 
guidance  and  procedures  to  be  used  in  tne  development  of  a 
long  range  training  exercise  plan  and  its  integration  into 
the  overall  planning,  programming  and  budgeting  process. 

(e)  Test  the  plan. 

(f)  Upon  approval,  install  the  automated  collection  system  and 
provide  for  the  promulgation  of  planning  guidance  through- 
out the  Marine  Corps." 

Tta  date,  the  ad  hoc  group  has  completed  the  first  two  tasks  and 
is  making  slow  progress  on  tne  third.  The  Marine  Corps  Training  Exercise 
Plan  being  developed  is  now  known  as  TRACES  (Training  Requirements  and  Cost 
Evaluation  System).  The  Dasic  conceptual  framework  for  TRACES  has  been 
briefed  to  the  Chief  of  Staff's  Committee  and  approved  for  further  develop- 
ment. The  TRACES  concept  has  been  briefed  to  the  FMFLANT  staff  and  FMFLANT 
has  volunteered  to  test  TRACES  as  soon  as  possible.  CG  FMFPAC  has  not  been 
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Subj:  FMFPAC  Comptroller  Briefing  on  tne  FY  78  FMFPAC  Midyear  Review 

briefed  on  TRACES  and  is  interested  in  the  concept.  Several  key  members 
of  tne  TRACES  working  group  nave  been  or  are  due  for  transfer  this  Summer. 
TRACES  appears  to  be  at  that  stage  of  development  that  requires  bringing 
the  necessary  expertise,  time  and  money  to  get  it  fully  developed. 

(2)  Recommendation . As  soon  as  possible: 

(a)  Establish  TRACES  as  a top  priority  project  of  HQMC. 

(D)  Send  TRACES  brief er(s)  to  HQ  FMFPAC  to  brief  concept  to 
OG,  FMFPAC  and  to  obtain  FMFPAC  ideas  on  concept. 

(c)  Estaolish  TRACES  working  group  as  a full-time  effort.  (The 
development  of  MCCRES  provides  an  example  of  the  value  of  having  full  time 
group. ) 

(d)  Proviae  TRACES  working  group  with  necessary  office  space, 
clerical  assistance  and  funds  to  complete  test  directive. 


(^)  Action  Required 

(a)  The  DC/S  04. T,  as  sponsor  of  the  TRACES  working  group, 
initiate  appropriate  C/S  memorandum  to  change  status  of  the  working  group 
from  tempor ary/part-time  to  full-time. 

(b)  T\#o  representatives  from  the  TRACES  Ad  Hoc  Working  group 
(one  each  from  04.T  and  FD)  go  to  FMFPAC  and  brief  CG  FMFPAC  and  his  staff 
on  the  TRACES  concept.  TAD  funds  to  be  made  available  by  04.T  and  FD,  witn 
request  to  HQSpt  to  replenish  from  Chief  of  Staff  TAD  reserve. 

(b)  Funds  for  support  of  TRACES  working  group  to  be  provided 
by  HQspt,  with  replenishment  from  CMC  Unencumbered  Reserve  as  required. 


E.  T.  COMSTOCK 


~P>, 
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ISOQUANT  CHART  DEMONSTRATING  INTERPLAY  BETWEEN 
RESOURCES  EXPENDED  ON  MILITARY  JUSTICE  AND  COMBAT  READINESS 


SOURCE:  Drafted  by  Lieutenant  Colonel  Jerry  Jenkins, 

U.S.  Marine  Corps,  on  29  May,  1978  at  the  author's 
request . 


. 


COMMENTS  (cont'd) 


2.  If  present  rights  accorded  the  accused  are  relaxed, 
the  Commanding  Officer's  resources  can  be  applied  more 
efficiently.  Two  choices  are  possible:  either  training 

is  held  constant  and  resources  applied  (effectively)  on 
military  justice  are  increased  (line  T -J^)  (isoquant  CR2I 
or  military  justice  time  and  expenditures  are  held  con- 
stant and  the  savings  applied  to  training  (line  Jq-T^) 
(isoquant  CR2) • 

3.  In  either  case,  effectiveness  increases,  and 

so  does  efficiency.  As  the  Commanding  Officer's  options 
have  been  conceptionally  portrayed,  a relaxation  of  mili- 
tary justice  constraints  can  produce  an  increase  in 
training  efficiency. 
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